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Kim
 
I mentioned that we were responding to a letter from Menominee Tribe regarding Back Forty. 
Attached, fyi, are the incoming letter and EPA’s response.
 
Peter Swenson (WW-16J)
Chief, Watersheds and Wetlands Branch
U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard
Chicago, Illinois  60604
312-886-0236
swenson.peter@epa.gov
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MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena, WI 54135-0910 


U.S. EPA Headquarters 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Mail Code: 1101A 
Washington, DC 20460 


Dear Environmental Protection Agency Director: 


My name is Joan Delabreau and I serve as the Tribal Chairperson for the Menominee Indian Tribe of 
Wisconsin. I am writing to request assistance from the Environmental Protection Agency (herein referred to as 
"the Agency") to require meaningful tribal consultation between the State of Michigan with the Menominee 
Indian Tribe of Wisconsin (herein referred to as "the Tribe"). Furthermore, I am requesting that the Agency 
exercise its federal oversight in the permitting process of the Back Forty Mine Project, located in Stephenson, 
Michigan. 


The Menominee River and lands surrounding this area are culturally significant to the Tribe as a part of our 
ancestral territory and documented by the 1836 "Treaty of the Cedars." While the State of Michigan has been 
delegated permitting authority under the Clean Water Act from EPA, the federal agency cannot delegate its 
trust responsibility to the state. The Tribe's cultural resources, burial sites, mounds, villages and funerary 
objects will be adversely impacted by mining activity on the Menominee River. 


As you may be aware, the proposed "Back Forty" mine is subject to Michigan's permitting process for four 
required permits—a nonferrous metallic mining permit, a minor source air permit, a National Pollutant 
Discharge Elimination System permit, and a wetlands dredge-and-fill permit under Michigan law, pursuant to a 
federal delegation of authority to Michigan under Section 404 of the Clean Water Act. The Tribe is currently in 
a battle against time to protect our ancestral territory, which contains several documented burial sites, village 
and mounds sites, and funerary objects are of great cultural significance to the Tribe. This cultural 
constellation of villages and significant sites are miles from the Menominee Nation's place of origin at the 
mouth of the Menominee River. Michigan Department of Environmental Quality is not adequately protecting 
these areas with its December 28, 2016 approval of the Aquila Resources, "Back Forty" Mine Permit and 
associated air quality permit. 


The Menominee Tribe has participated in public comment periods and hearings concerning the Aquila 
Resources Inc. approved "Back Forty" Mine Permit with the State of Michigan. Within these venues the Tribe 
has registered its opposition and identified the gross deficiencies contained within the permit application; which 
do not afford adequate protection of our cultural resources, the environment, air, water, threatened & 
endangered species, and existing wild and aquatic life in the area. Not only has our communication been with 
the Michigan Department of Environmental Quality, but we have also included those communications with our 
federal partners to keep them abreast of the issues concerning this project and impacts to the Great Lakes 
Basin. For example, 


The Tribe has provided comments on Aquila Resources, Inc. "Back Forty" Mine Permit Application and 
associated permits as made available by the Michigan Department of Environmental Quality. 
The Tribe has also furnished copies of said comments to officials at EPA-Region 5, U.S. Army Corps of 
Engineers – Detroit District, Michigan State Archeologist Office, Bureau of Indian Affairs – Midwest 
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Region, Assistant Secretary of Indian Affairs Office, U.S. Fish & Wildlife Service, Advisory Committee 
on Historic Preservation, and our members in Congress and the Senate to keep them informed of the 
issues and to make formal Tribal requests for federal intervention. 


• The Tribe has participated in public hearings as made available by the Michigan Department of 
Environmental Quality. 


• Additionally, on November 28, 2016, the Tribe requested greater federal oversight in the permitting 
process in accordance with the stipulations of the Clean Water Act Memorandum of Agreement 
between the U.S. Environmental Protection Agency and the State of Michigan. 


• On November 28, 2016, the Tribe provided a response to the Michigan Department of Environmental 
Quality concerning additional protection for the Tribe's culturally significant sites located on the 
Menominee River. 


• On December 13, 2016, the Tribe formally addressed Heidi Grether, Director of Michigan's Department 
of Environmental Quality, concerning the Department's inadequate measure and actions to meet a 
threshold of "meaningful tribal consultation." 


On January 19, 2017, Heidi Grether, Director of the MDEQ, provided a response to the Tribe's December 13th 
letter addressing the Tribe's concerns regarding "meaningful tribal consultation." In her response concerning 
Part 303, Wetlands Protection of the Natural Resources and Environmental Protection Act, Director stated the 
following, 
"The MDEQ does not act as a federal agency and does not make a federal agency decision. Therefore, it is 
not obligated to follow the federal tribal consultation policy... This tribal consultation responsibility is retained by 
the U. S. EPA." 


Again, I petition the U.S. Environmental Protection Agency for federal intervention concerning the permitting 
activity of the Back Forty Mine. Furthermore, I request that the U.S. Environmental Protection Agency engage 
in meaningful consultation with the Menominee Indian Tribe of Wisconsin concerning the Tribe's cultural 
resources that will be adversely impacted by this mining activity. Enclosed you will find communications 
between the Tribe, EPA, Michigan Department of Environmental Quality, and others. I have also taken some 
time to draft a memorandum concerning our request for meaningful tribal consultation for your consideration. 


Thank you for your time and attention to this very critical request. I would also request you contact the 
Menominee Tribal Chairperson's office at (715)799-5114 with any questions or dialogue. 


Sincerely, 


J19'an Delabreau, Chairwoman 
Menominee Indian Tribe of Wisconsin 


Enclosures: 
Memorandum to EPA Director 
2015.11.4. MITW comments on SEIA Meeting 
2016.1.5. MITW Testimony of Tribal Chairman Gary Besaw 
2016.1.26. MITW-MDEQ Request for Groundwater Model Information 
2016.2.16. MITW Comments on Aquila Resources Back Forty Mine Application 
Menominee Indian Tribe of WI Resolution No. 15-93 
2016.3.29. MITW Request for Groundwater Model Information 
2016.7.14. Written Statement on Potential Impacts of Proposed Back Forty Mine on GLRI 
2016.9.2. MITW Comments on NPDES Permit Application 
2016.10.31. MITW Comments on Proposed Mining Permit and NPDES Permit Application 
2016.11.28. MITW Submission of Cultural Protection Permit Stipulations 
2016.11.28. MITW Communication to EPA Wetlands & Watershed Branch 
2016.12.13. MITW Communication RE: Meaningful Tribal Consultation 
2017.1.19. MDEQ Response to MITW 2016.12.13 Communication
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MEMORANDUM TO EPA DIRECTOR: 


I am writing to ask for a site-specific programmatic agreement to be arranged between the Menominee Indian 
Tribe of Wisconsin, the EPA, and the State of Michigan that will ensure full consultation with the Menominee 
Nation before the Aquila Resources Back Forty Project may continue. Since the wetlands permit has been 
withdrawn after receiving comments from EPA, U.S. Army Corps of Engineers, and the U.S. Fish and Wildlife 
Service that indicated there has been insufficient review of existing cultural resources, we would ask that EPA 
require Michigan to enter into the programmatic agreement in order to resolve the federal agency objections to 
the 303 permit in the newly submitted Wetland Permit. The programmatic agreement should require a section 
106 study of the traditional and cultural properties which will be impacted if the mining project moves forward. 


While Aquila Resources has submitted a cultural resources study to the Michigan DEQ, the Menominee Nation 
was not adequately consulted while it was constructed, despite requests. Nevertheless, the report concluded 
that further study of the site was warranted. Because of the lack of involvement of the Menominee tribal 
historical preservation officer, many important features of traditional and cultural significance were not 
mentioned. Without a full consultation and interviews with tribal elders, it is impossible to offer a full critique of 
the submitted study, but the reduction of a sacred landscape to twenty-two isolated sites and the lack of 
consideration of the impact of mining drainage into the Menominee River which would severely impact the 
viability of the sturgeon, a cultural resource of the Menominee demonstrates its inadequacy. 


I would ask that a section 106 analysis of the impact of the mining project be completed, with full consultation 
and involvement of the Menominee Nation. This investigation must follow the guidelines set forth in the 
National Park Service Bulletin 38. There must be interviews with tribal elders and others who have knowledge 
of the cultural sites and areas where the Tribe performed ceremonies and cultural activities. These areas must 
be documented and mapped into the Traditional Cultural Properties Inventory. 


The NCAI just released its compilation of testimony from tribal leaders and representatives about improved 
consultation practices which was triggered because of too many cases in which consultation did not occur or 
occurred inadequately. The key recommendation from the testimony was the need to consult with tribes early 
in the permitting process for the good of e 
in a programmatic agreement so that, mo 
also reflected and become part of whatev 


Thank you for your attention. 


^ 
Joan Delabreau, Chairwoman 
Menominee Indian Tribe of Wisconsin 


1̂	.







November 4. 201 ^ 


Joe Maki


MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena, WI 54135-0910


***Seitt Via Electroitic 111ai1 R USPS*** 


District Geologist 
Upper Peninsula Distriet Oftiee 
Ntichi oan Departnnent of Environmental Quality 
1504 West Wasllington Street 
Marquette. MI 49855 


Re: Comments otn SEIA Meetin, 


Dear Mr. Maki, 


T'hank you for holding the Scoping Environmental Impact Assessment meeting that the Menominee lndian 
1'ribe of Wisconsin (MITW) recently pa►•ticipated at the Michigan Department of Environmental Quality 
(MDEQ), on October 15, 2015. The MITW will expect that the MDEQ will be consulting directly with us on 
all future matters related to the Back Forty project. OLu- Stat7'llave compiled initial coniments (see attached) as a 
result of the meeting and in conjunction with the agreed upon timeline. 


If you have additional questions please contact tne at 715-799-51 14 or ebesa\v i mitw.ore. You may also 
contact Doug Cox with Environment Services Departtrtent at 715-799-4937 or David "Nallwahquaw" Grignon, 
Historic Preservation Director at ( 71 5)799-5258. 


Thank you. 


Sincerely,


^ 


Gary Besaw, Chairman 
Menominee Inclian Ti-ibe of Wisconsin 


Cc: tile 
David "Nahw•ahqua«" Grignon. Menominee Historic Preservation 
Douglas Cox. Menominee Environmental Services Department 


Attachnients: 
A: MITW Coniments SEIA 
B: MITW Comments Cultural Resources SEIA
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Comments and Issues from Scoping Environmental Impact Assessment
Meeting held on October 15,2015 


Below you will find preliiiiinary comments submitted by the Menominee Indian Tribe of 
Wisconsin, in regard to the information provided at the Scoping Environmental Impact 
Assessment Meeting hosted by Michigan Department of Environmental Quality (MDEQ) on 
October 15, 2015 in Marquette, MI. The Tribe recognizes that the impacts from a mine 
approximately 40 miles from its own water shed are potentially minimal, yet the scale and scope 
of mining activities in our State, as well as neighboring states and in our historic Menominee 
homelands are of great concem. We will continue to stay involved in expressing concem over 
mining activities, especially in those projects that are impacting our historic lands and upon lands 
that will surely impact our fellow Tribal Nations. 


It is evident that the process for communicating with Tribal Nations is improving, but the Tribe 
would like assurance that there will be direct Govemment to Govemment exchanges in the 
future. We would expect the Menominee Nation to be included in all correspondence related to 
the mine, including but not limited to; meeting notifications, infon-nation availability, 
environmental reports and scoping materials. An appropriate Tribal consultation process should 
be identified that demonstrates MDEQ is meeting its obligations to all potentially impacted 
Govemments, which includes Tribes. 


Below you will find our general comments regarding issues that must be examined from here 
forward and during development of the pre ElA/EIS data collection. This list is very preliminary 
and the Tribe will be involved in continued examination of potential impacts and issues in more 
specific detail as the application and envirotimental review processes takes place. 


• Will there be a Federal process that will involve Federal Regulatory Agency participation 
or permits? 


• Michigan Department of Environmental Quality must development a clear process that 
outlines how it will include Tribal Goverranental consultation within the permit review 
and development. To limit the scope of consultation to only Michigan Tribal 
Governments is falling short of the responsibility to carry the authorities for 
Environmental Protection within programs that have been delegated to Michigan by the 
U.S. Environmental Protection Agency and other Federal Agencies. 


• MDEQ must publish a schedule that clearly identifies how the review and scoping will be 
timed. The schedule should include the EIA/EIS development and related consultation 
periods, public input timing including scoping meetings and document drafts availability. 


• Please identify all other related permits that will apply to the mine development and 
operations along with the public input opportunities related to each specific permit.
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• Provide identification of state or federally listed species within the project area of 
potential impact and roads that will be required for construction or transportation of 
materials to and from site. 


• Provide identification of all streams and wetlands that may be impacted by sampling and 
road construction or maintenance. 


• Provide identification of all streams and wetlands that may be impacted by contact or 
non-contact runoff from construction and operation and associated haul roads. 


• Descfiption of haul road design, e.g. width, base material, load capacity and how those 
parameters con-ipare to the current roads. 


• Provide detail of all water handling, storage, treatment and disposal. 
• Identification of type and quantity of blasting material. 
• Describe detail of control for ore and ore dust spillage, 
• Provide detail of potential discharges related to any indoor leaching facilities, including 


cyanide use and waste generated. 
• Description of site clearing and disposal of timber and spoils. 
• Provide details of methods for dust control within the project area. 
• A clear description of water quality impacts and how the project plans on meeting the 


requirements of water quality standards that include designated uses for aquatic 
resources, fish and wildlife that includes lake sturgeon. 


• The Tribe will expect to see a demonstration of how cultural resources are going to be 
protected, including; lake sturgeon,
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Menominee Indian Tribe of Wisconsin 
Comments and Issues relating to Cultural Resources 


Scoping Environment Impact Assessment 
Meeting held on October 15, 2015 


• We need copies of all reports relative to cultural resources 
The Tribe may have received a Phase I Survey Report wriuen by CCRG. We were then 
told the project was "off and have received nothing since then, 


• Assuming these sites that have been recorded and evaluated as the SEIA presentation 
purports, what is the significance of the reported sites? Are they eligible for the National 
Register of Historic Places? 


• Is there likely to be any federal involvement at some point. If so, will this trigger a 
compliance requirement for Section 106 of the National Historic Preservation Act of 
1966 as amended? 


• What are the specific boundaries of the sites identified? Can we secure a detailed map at 
a scale that will provide for an assessment of potential adverse effects to known cultural 
resources? 


• Have any secondary impacts been identified? If so, what are they and how will they be 
mitigated? 


• What effects will the mine operations have on the Sturgeon fishery in the Menominee 
River? The spiritual and cultural significance of the sturgeon fishery are well 
documented in Menominee oral traditions, as are many other traditions about the Sixty 
Islands locality on the Menominee River. 


• Many Menominee Tribal members still conduct ceremonies at sites and locations on both 
sides of the Menominee River that are consistent with the term "Traditional Cultural 
Properties." Continuing activities are primarily tobacco offerings and other ceremonies 
including prayers and songs. Will the Tribal members continue to have access for 
ceremonial purposes? 


• Can we secure all reports as well as comments from the Michigan SHPO?







Michigan Department of Environmental Quality 


Public Hearing on
Baek 40 Project Permit 


Testimony of
Gary Besaw


Tribal Chairman 


Menominee Indian Tribe of Wisconsin 
P.O. Box 910


W2908 Tribal Office Loop Road
Keshena, WI 54135 


(715)799-5114 


Tuesday January 5, 2016 
Stephenson High School 


Stephenson, MI 


Posoh Mawanew Weyak, My name is Gary Besaw and I serve as the Chairman of the 


Menominee lndian Tribe of W I. I would like to introduce my fellow colleagues; Tribal Historic 


Preservation Officer, David "Nahwahquaw" Grignon, Archeologist, Dr. David Overstreet, and 


Menominee Tribal Member, Guy Reiter. I ain here today to speak on behalf of my tribe, the 


Omaeqnominniwuk... the People of the Wild Rice, who were created at the inouth of the 


Menominee River. I am here to preliminarily address concerns that we have relating to the Back 


40 Mine permitting process, federal trust responsibility obligations and most importantly 


potential impacts to our cultural properties of antiquity and environment on the Menominee 


River and Back 40 Project Mine site. However, as is a traditional value of our people and critical 


to my testimony, I must first tell you where the Omaeqnominniwuk come from. 


Menominee History in Brief: 


The Menominee Tribe's history is unique because our origin or creation begins at the mouth of 


the Menominee River, a mere 60 miles east of our present Menominee Indian Reservation 


located in Wisconsin. This is where our five clans: ancestral Bear, Eagle, Wolf, Moose, and 


Crane were created. Not many tribes in this region can attest to a fact their origin place exists 


close to or near their present reservation. This is where our history begins. 
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According to early records, the Menominee lived in villages at the mouth of the Menominee 


River, and it was here the tribe had its beginnings. Awaehsaeh (The Great Bear) in the village 


where the river empties into The Bay found liimself alone. He decided to call Kine'u 


(Eagle/Thunderers) and said, "Eagle come to nie and be my brother." While they were 


considering whom to call upon to join them, they saw a beaver approaching. The Beaver 


requested to be taken into the totem of the Thunderers. but being a woman, was called Nama' 


kukiu (Beaver Woman), and was adopted as a younger sister of the Thunderer. Soon afterward, 


as the Bear and Eagle stood on the banks of a river, they saw a stranger, the Nama'o (Sturgeon), 


wlho was adopted by the Bear as a younger brother and servant. In like manner Omas'kos (Elk) 


was adopted by the Thunderer as a younger brother and water-carrier. 


At another time Bear was going up Wisconsin River and becoming fatigued sat down to rest. 


Nearby was a waterfall, from beneath which emerged Mahwaew (Wolf). While asking Bear why 


he was there Ota'tshia (Crane) came by. Bear called to him and said, "Crane, carry me to my 


people at the head of the river, and I will take you for my younger brother." As Crane was 


taking Bear, Wolf called out to Bear saying, "Bear take me also as a younger brother, for I am 


alone." This is how Crane and Wolf became younger brothers to Bear. 


The Ttiunderers decide to visit the Bear village and ask the Bear to join them. They promised to 


give corn and fire in return for wild rice which was the property of the Bear and Sturgeon. From 


this time on the faniilies untied into an organized body for mutual benefit. 


According to these legends the Menominee came into possession of wild rice at the very 


inception of their tribal organization. When the Bear Clan and Eagle Clan got together to form 


the Tribe it was with the help of Meqnapus. To the leader of the Bear Clan Meqnapus said, "I 


give these things to you, and you shall always have thern — the river, the fish, the wild rice and 


the sugar trees." 


The Tribe continues to actively participate in educational and cultural activities at the site of our 


creation. More recently, the Tribe and City of Marinette have begun a collaboration to place 


educational kiosks in the area to educate on the Menominee Nation's creation and cultural 


connections to the area. Another example of our modern connection to the area occurred as 
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recently as November 3, 2015 when the Tribe in cooperation with the City of Marinette, held a 


reseeding ceremony of wild rice at the mouth of the Menominee River. 


The Menominee Nation values the oral tradition over the written word; our history teaches us 


that this area where this mine is located is immersed in our antiquity. Our oral history is situated 


along this river and in the land. There is a reason this river and county is called Menominee. We 


are "Kiash Matchitiwuk" - the Ancient Ones. 


Cultura! Properties: 


It is important to reemphasize that our beginnings started here, at the mouth of the Menominee 


River and extended throughout Wisconsin, into Iowa and Minnesota. Our cultural identity is 


here where our villages occupied this territory and where our ancestors lay. Today, much of our 


identity and occupation in this territory remains visible to the trained eye. For example, along 


the Menominee River and on the site where the proposed Back 40 Mine is to be located are 


Dance Rings, the Chalk Hill Mounds and Village sites, White Rapids mound site and the 


Backlund Mounds and Village sites. Some of these date as far back as 500 B.C. These are 


documented within the archeological and historical record and continue to be a significant source 


of study for our people and archeologists. 


The Tribe is concerned with the site evaluation and predictive models concerning the cultural 


properties. The technical reports of the CCRG and 106 Groups are only reconnaissance level 


surveys that provide a basic overview. We are concerned with the level of testing, if any, of the 


predictive models. Furthermore, it is clear that evaluations have not been conducted on many 


sites. For those sites that have, we do not agree with recommendations on which sites are 


eligible for the National Register of Historic Places. For example, there is existing evidence 


from work done by Bill Mognahan to indicate multiple building stages & episodes of the 


gardens. According to the technical reports, Me 61, the two miles of raised fields, are the only 


pristine raised fields left in Michigan. 


To date, Section 106 of the National Historic Preservation Act has not been deemed to be 


applicable to the Project; however, the Tribe has serious concerns about the potential impacts to 


historically and culturally significant sites, artifacts or remains located at or near the project site. 
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While responsibility for issuing federal surfaee water discharge permits and wetlands permits has 


been delegated to the state, the federal trust responsibility owed to the tribes has not. Because 


the state permitting process does not afford the Tribes the same protections that would be 


available to them under Section 106, the Tribe seeks assurances from Michigan DEQ, Off►ce of 


the State Archeologist, and Michigan State Historic Preservation Officer that the valuable and 


irreplaceable sites, artifacts and hLunan remains at issue will not be destroyed. 


Furthermore, we are asking for clarification from Michigan DEQ on what standards will guide 


their decisions relating to tribal trust issues, considering our Tribe's traditional cultural 


properties. Additionally, we are seeking clarification on what standards will protect and preserve 


identified and suspected burial sites. Moreover, we are asking that no ground be broken until 


these sites have been completely evaluated for listing qualification under the National Register of 


Historic Places. 


Permit Issues: 


The Aquila Back 40 Mine permit was determined to be administratively complete by Michigan 


Department of Environmental Quality on November 26, 2015. The Tribe is concerned that the 


timing and availability of this permit for public consumption is not adequate for a number of 


reasons.


1. The permit was deemed administratively complete during the Thanksgiving Holiday, a 


time when people are preoccupied with the holidays and family. We are not new to 


timing issues and view this as a strategic move to keep the Back 40 Mine permit under 


the general public's radar to prevent as little disruption to the permit approval process as 


possible. 


2. The permit located on Michigan DEQ's website was not accessible to the general public 


due to a technical error in the links provided. Upon contacting the Michigan DEQ office, 


we were told that the technical error could not be corrected until 1T staff returned to the 


office after the New Year. While the Tribe was able to get a digital copy of only Volume 


I of the permit directly from Aquila Resources, Inc., I suspect that others who had an 


interest and knew about the triggering of the public comment period did not have the 


same opportunity. We do however, want to express our gratitude to Aquila Resources, 
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Inc., specifically, Andrew Boushey, for his efforts to communicate with our Tribe on this 


very ►mportant ►ssue. 


The Tribe would like to go on record to request that Michigan Department of Environmental 


Quality grant an extension beyond the February 2, 2016 deadline for public comments on this 


permit application due to the concerns as stated above. In addition, the volume and complexity 


of the materials warrant an extension to allow for accessibility and adequate review by impacted 


parties. 


Environmental Issues: 


The Tribe would also like to go on record to address potential impacts to the environment, water, 


aquatic and wildlife. These potential impacts, when realized and if not properly mitigated will 


have a long-standing effects of destruction and contamination on critical resources in this area 


that will also impact Wisconsin. 


We suggest that Aquila Resources (AR) should be required to provide additional information in 


multiple areas, including the following: 


1. With regard to negative impacts to surface water, the application states that it will comply 


with the requirements of the Michigan Mining Regulations. However, the requirement is 


that when there is a release to surface water, a permittee must "implement a plan for 


response activity." It seems that there should be more concrete plans in place for spills or 


releases of hazardous materials, particularly as the surface water in the Project Area 


currently is not contaminated. (See V.II, §§ 3.5.2., 3.5.4.). 


2. The application states that it does not expect to be impacted by any flooding and that 


there would be no negative impact to the floodplain resulting from the mine. This 


statement is insufflcient and the mine should be required to have a plan in place to deal 


with any flooding. (See V. Il, § 3.6.4.). 


3. The application states that the improvement of existing roads may be required to support 


the project. This issue needs to be addressed in depth, and should include a review of any 


impacts that may be caused by road construction activity. (See V. II, § 3.10.2.3.). 


4. The application states that there are "no public recreation areas located close to the 


property that will be affected by the proposed niining activities." However, it does not 
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address the potential impacts of an unexpected release into ground or surface waters to 


Shakey Lakes Park and its surrounding environment. (See V.11, § 3.1 1.2.). 


5. The application does not address any possible secondary impacts of the mine such as 


decreased use of use of the river or Shakey Lakes Park for fishing, swimming or other 


recreation due to pollution or perception of pollution, or economic impact due to loss of 


fishing, hunting, and camping tourism caused by the changed land use and associated 


public perception. (See V. Il, § 3.12.2.). 


6. The application mentions that hazardous spills may occur, and that "prompt cleanup and 


correction is incorporated into the plans," but does not assess actual harni that nlay occur 


to aquatic life in the event of such hazardous spills. (See V.11, §3.13.). 


7. The application proposes the "rescue and relocation of listed mussels at the treated water 


discharge outfall." This indicates that the conditions for mussels will be negatively 


impacted—is AR proposing to relocate affected mussels annually for the life of the mine? 


How will AR identify and relocate affected mussels? Is this a typical solution for this 


sort of issue? (See V.II, § 3.15.3.). 


8. What effect will the mine have on lake sturgeon? The study at Attachment E-I merely 


stated that there were lake sturgeon in the area. AR should be required to provide 


information on the effect the discharge and/or other pollutants will have on the lake 


sturgeon population. 


9. The groundwater flows into either the Menominee River or into Shakey Lakes then to the 


River. Is there a realistic way to prevent acid rock drainage and metal leachate from the 


mine from entering the River & lakes tlirough the groundwater? 


10. Is the proposed reclamation of the backtilled pit protective over the long term? Is the 


mine proposing to just dump limestone in the pit to neutralize the acidity? Is the 


effectiveness of the limestone diminished over time? Particularly as the proposal 


includes eventual flooding of the pit? 


11. W ill Alger-Delta supply power to the Project? 


12. We would like DEQ to provide information on the current status of the Air Use Permit, 


NPDES Permit and Wetland Permit Applications. 


Conclusion: 
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As I indicated earlier, the Tribe has not yet had adequate access to the entire volumes of the Back 


40 permit deemed administratively complete by Michigan DEQ. We will also submit written 


comments to address our concerns and other related inforination. In conclusion, I would like to 


say waewaenen, which nieans thank you in our Menominee Language, for your time and 


consideration. 
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January 26, 2016


MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena. WI 54135-0910


"**Sent Via Elecfronic Mail & USPS**` 


Mr. Andrew Boushey, Vice President 
Aquila Resources, Inc. 
414 10`h Avenue, Suite 1 
Menominee, MI 49858 


Mr. Joe Maki 
District Geologist 
Upper Peninsula District Office 
Michigan Departirent of Environmental Quality 
1504 West Wasf•.ington Street 
Marquette, MI 49855 


RE: Request for Information — Groundwater Model 


Posoh Gentlemen, 


The Menominee Tribe continues its evaluation of the Back 40 Project permit, we observed a general absence 
of the models necessary for the Tribe to review and examine the groundwater modeling that was used to 
predict mine pit inflow during operations, groundwater drawdown during mining, and contaminant transport 
after mining activity occurs. On behalf of the Menominee Tribe, I would respectfully request the following 
information in order to make an informed determination concerning this portion of the Environmental Impact 
Analysis.


1. Steady state base conditions model, which would include MODFLOW2000 and GWV files for: 
a. Initial manually calibrated model 
b. Final PEST calibrated model 


i. Calibration target files and 
ii. PEST calibration files 


2. Transient predictive operations model, which would include MODFLOW2000 and GWV files for: 
a. Years 1 through 7 predictive model runs 


3. Sensitivity Models, which include MODFLOW2000 and GWV files for: 
a. Sensitivity to K, base model runs 
b. High K& high recharge transient predictive model run 


4. Steady state post-closure model, which includes MODFLOW2000 and GWV files for: 
a. Post-closure predictive run 


The Tribe would also request all GIS data that were used in the EIA and the associated maps and analysis. 
Finally, when will a schedule be developed for the planning of technical meetings that would include the 
groundwater modeling? 


Thank you for your time and assistance with this information request. 


Respectfully,	
G 


V 


Gary Besaw 
Tribal Chairman
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MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshetia, WI 54135-0910


***Submissio►r Via Electronic Maif*** 


Micliigan Department of Environil iental Quality 
Oftice of Oil, Gas, and Minerals 
1504 West Wasliington Street 
Marquette, MI 49855 


RF.: Menomiriee Indian Tribe of Wisconsin - Aquila Resources Back Forty Mine Cortiments 


Dear Mr. )oe Maki, 


My name is )oan Delabreau and I serve as the'llribal Chairxvoman of the hlenoiuiriee lndi an Tribe of Wisconsin. As 
you are aware, ttie Menominee Indian Tribe of Wisconsin is opposed to the [iack Forty Mine proposal in Lake 
'I'ownship, Micliigan. Tbe proposed mine is situated along the banks of the Menominee River atid will pose 
negative inipacts to tlie'i'ribe's Iiistorical and cultural assets. These assets are located within the footprint of the 
iuine anci adjacent areas along the banks of the Menominee River. We ar •e also concerned about impacts posed to 
the air, water, environmental, wild and aquatic life. Our • coniments will address each of these concerns. In 
addition, I bave included a short synopsis of our historical, cultcu-al, and modern-day connectiori to the area. 


'I'haiil: you for your tirne. If you have any questions, feel free to contact me at (715)799-5114 or 
jodelabi-eau@mitw.org . 


Sincerely, 


^ Joan Delabreau 
Chairwoman, Menortiinee Tribal Legislatcn•e 
Menoilllnee Indian'I'ribe of Wisconsin 


Encloswre: MI"I'W I'ublic Coinnients - Aquila EZesources Back Forly Mine







NenomineoIndian Tribe of Wl 
Public Comment&quibRes000es Back FortyMineYermxt Application 


TbeMeoom/iuee7rb*'shistoryiouoiguebccmuseourn i in or creat ion beginsoltbem000tbn[dhe 
amuwre6Oodleaeamtofuurprmaeut Men000ioeelodiaoRexmmadoolucatedio 


Wbscoosimu7bisimvvbereuurDvedaos: aucestralBear,Euxe,Wol[y0onms,audCranmwverecrmatad. 
NotmuaoytrtbesiotbiSregioocmoattemttom§acttbeirodgiopieocezistnc|oee¢ooroeartbeir 
prmoeotre^ervatioo.Tbisisvvberwourbisturybmgiva. ' 


AccordioQtoearh/records,tbek4enomoineelb/ediovU&gesmttbenmoutbo[tbeN1euumuioee Rbner, 
aoditvvamhenetbe tbbeboditobegiooiogs.Avvambsaeh(rbeGreatBear) iotbeniOagevvhomstbe 
dvecemoptieaiotoTbeBay,b000dhiomselfm|one.BedecidadtocaDKioe'u(Bogle/7bunderers) and 
sa!d' °Eaglecozoebomueaudbemybrotber." VVhi\*theyvvereooumideriogvvbomotncallupmoto'oio 
dzemo' tbeymmvvabeaverapproacbiog. TbeBeaverregueutedtobetakeuiotothotmtemmnftbe 
Thuodereos,butbeiogavonmoao.vvas caDedNanna'kubiu(BoaverWomuao),aodvvaaadoptedasa 


sis  


rivec they savva straogmr, the Namom'o (8turgmoo), vvbovvaVadopt*d hvtbe Bearao ay000ger 
brotberafidmervaot. lolibecnaonerOomas'kos (Elb)vvaoudmpUed6vtbe7buudemerasayounger 
bcoth*randvvater-carriec 


At anotherbmeBear was goingup WisconsioRiveraodbecoming fatigued sat down tocest. 
NearhywvaGamaterNU' 0ronubeoeatbvvbicbemuereed80mbvvaevvMWolO. WbilmasidngBaarvob*be 
vastbere Ota'tshia(Craue) camebuBearcaD*dtobimomdsaid^Craoe, camry metooypeople at 
Lbebeadmftbedver, amdlvvi0takeyouh»rnmyyuumgerbrntbmc^AoCrmuevvantakingBear,VVoly 
cal}eduut Bear sayi ng, "Beartakenmea)soammyouogerbnotber,fbrlaroa)ona.''?bis isbonv 
Craueand|VVo|fbecemmeyouogerbrotbecstoBeac 


' 
TbaTbuoderersdecidetovioltthaBmarviUageaodusbtbe Bear1ojoiotbmom.Theypcoodsedto 
givecmroaodOxoioreturo8ocvvildricevv6ichvvaatbeprnpertyofdbeBemraod8turgeon. pruon 
tbiutimue8otbefammiliesuotiediotoauorganizedbpdyfornnutuu)benebt 


Accondiog^toUbeae\egendstbe04eommuimeecammiotopoamessioom[wibdriceattbeveryiocepbnu 
o[tbeir triba\urganizadou. VVbentbe BeurClauamdEaeleCtaoQottogetbertoforrotbeTribeit 
wasm/itbtbebelpof&4egoapum.7btbebeaderoftbeBeocClanK4egoapussaid,^lgivatbemetbiogs 
0oyou,andyoomhaDalvvaysbavetbemn-tberiver, tbebmb^them/Udriceaodtbemugartraem.^ 


TheTribecoodoueatoacdve|ypurticipabsineducadoualaodcu1tucalacbvidemat tbmmiteofour 
cceadoo. Mocecaceot)v,tbp7ribeaodCityofyNariuettehavmbeguoaco\labunadontoplace 
edocadon ]kiooksintbeareatoeducateootbeMeummoioeeNadou'mcreatiooamdcultuoa\ 
c000ecdo'4totheurea. Auutberexacop|eofournumdernconoecdootothearemoccurnedaa 
receotb/a'0nvenmber3,3Q15vvbeo1he7ribeioo»opezatiwnvvitbtbeCityof Marimettebeldu 
rescediogceremnonyofvvUdriceot tbm000uthoftbeMeommnioeeRivec 


The Menominee Nation values the oral traditionovertbevvdUenvvortoorhiatocytemcbesuadhat 
tbisscmo wheretbisnmiueimlmoatedis iconmmcocdiomuceodquity.Oucoralbiotory\osituatedakonD 
1hisdveraodiotbelaudLTbereiaareasoutdscivereodcouotyis called;8enommioee. Weame 
"Kiasb 04atcbitivmuk" ' tbeAncieotOoee.
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Menominee Indian Tribe of Wi 
Public Commnt: Aquiia Resources Back Forty Mine Permit Apptication 
Febnaary 16,201 


2 ..12'1:7SS=1.E:.l. i . I ±..Mro 


It is important to emphasize that the Menominee Indian Tribe's creation began at the mouth of the 
Menominee River and later extended throughout Wisconsin, into Iowa and Minnesota. Our Tribe, 
unlike most other Tribes in Wisconsin, does not have a migration story. Our culturaI identity is 
here where our villages occupied this territory and where our ancestors lay. Thousands of years of 
Menominee history, culture, and identity lay beneath the surface along the banks of the Menominee 
River and more importantly, within the footprint of the Back Forty Mine site. Today, much of our 
identity and occupation in this territory remains visible to the trained eye. For example, along the 
Menominee River and on the site where the proposed Back 40 Mine is to be located are Dance 
Rings, the Chalk Hill Mounds and Village sites, White Rapids rnound site and the Backlund Mounds 
and Viilage sites. Some of these date as far back as 500 B.C. These are documented within the 
archeological and historical record and continue to be a significant source of study for our people 
and archeologists. 


It is the view of the Tribe that the predictive models and site evaluation to identify cultural 
propertles are unacceptably inadequate. The technical reports of the CCRG and 106 Groups are 
reconnaissance level surveys that provide only a basic overview. We are concerned with the level 
of testing, if any, of the predictive mdels. Furthermore, it is clear that evaluations have not been 
conducted on many sites. For those sites that have been evaluated, we do not agree with 
recommendations on which sites are eligible for the National Register of Historic Places. For 
example, there is existing evidence from work done by Bill Mognahan to indicate multiple building 
stages & episodes of the gardens. According to the technical reports, Me 61, the two miles of raised 
fields, are the only pristine raised fields left in Michigan. 


To date, Section 106 of the National Historic Preservation Act has not been deemed to be applicable 
to the Pro)ect; however, the Tribe has serious concern about the potential impacts to historically 
and culturally significant sites, artifacts or remains located at or near the project site. While 
responsibility for issuing federal surface water discharge permits and wetlands permits has been 
delegated to the state, the federal trust responsibility owed to the tribes has not. Because the state 
permitting process does not afford the Tribes the same protections that would be available to them 
under Section 106, the Tribe seeks stipulations from Michigan DEQ, Office of the State Archeologist, 
and Michigan State Histor►c Preservation Officer that the valuable and irreplaceable sites, artifacts 
and human remains at issue will not be destroyed. 


Below are additional cornments that expand on the discussion above. 


The Tribe would like clarification from Michigan DEQ on what standards will guide their 
decisions relating to tribal trust issues, considering our Tribe's traditional cultural 
properties. AdditIonaliy, we are seeking clarification on what standards wiil protect and 
preserve identified and suspected burial sites. Moreover, we are asking that no ground be 
broken until these sites have been completely evaluated for listing qualification under the 
National Register of Historic Places. 
Little attention is given to Menorninee history and prehistory at this location and the 
traditional ties of the Tribe to the Sixty islands area. This topic needs to be further 
developed and incorporated into EIA cultural resources docurrtents. 
If Menorninee history and prehistory at this location and the traditional ties of the Tribe to 
Sixty Islands area were to be better developed the need for a formal Traditional Cultural 
Properties study program would be obvious. The Tribe has previously developed a 
Traditional Cultural Properties for the Wolf River and respectfully recomrnends that the 
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Menoniinee Indian Tribe of WI 
Public Comment; Aquila Resources Back Forty Mine Permit Application 
febnaarv l6. aolb 


same should be compiled for the Menominee River. Study should meet the criteria outlined 
in various National Register bulletins, guidelines and texts but rninimally should be carried 
out by Menominee speaker(s) fluent in their native language. The Scope of work for the 
Tradational Cultural Properties should include consultation with the Menominee Tribal 
Historic Preservation Officer and/or others whom he might wish to include. 
Wllat specific procedures will be employed to guarantee formai identification, evaluation, 
and protection of these cultural resources venerated and held sacred by Menominee Tribal 
members? Why don't the Menominee have a significant role in determining significance for 
National Register of Historic Places? The impact assessment is vague and more discussion 
needs to be directed to "unevaluated,", °eligible" and "not eligible" sites and the reasoning 
for this conclusion. Because so little is known about most of the sites within the project 
boundary it seems inappropriate to rnake management recommendations in the absence of 
coinprehensive evaluation data. Dismissing a site described as a"lithic scatter" or because 
it "lacks diagnostic artifacts" is unacceptable. 
Predictive modeling or so-called "sensitivlty zones" has limitations. Not enamored of the 
sensitivity modei—there is insufficient discussion as required in Ru1e202 (1), (a), (iii) and 
Rule 202 (1), (e), (ii). We submit that the only test of the model is a vague statement of use 
in Northern Wisconsin and Mlnnesota "with success". This needs clarification and 
demonstration of validity of inethods employed. Also we believe that remote sensing may 
have defined anomalies but those anomalies have not been adequately confirmed to be 
cultural or non-cultural. 
Rule 202 (2) requirements of sub-ruie (1) (a) and (b) of this rule apply to natural and 
hutnan-made conditions and features including but not limited to, the following. [Note: 
following are the two sub-rules for which the MITW needs additional information and 
ciarification.] 


o(a) Topography—we believe that the topography of the mine locale has been 
significantly altered by the Menominee and their ancestors. There is no doubt that 
the topography with its extensive raised agricultural fields and lnultiple mound 
groups and village sites can be characterized as a cultural or as an archaeological 
landscape. This needs to be directly addressed in the cultural resources document. 


o(p) Residential dwellings, places of business, places of worship, schools, hospitals, 
government buildings, or other buildings used for human occupancy all or part of 
the year. 


There should be no doubt that the Menominee River generally and specifically the Sixty 
islands locality are places of worship in every sense of the word. The topography 
referenced in subparagraph (a) above would include summer bark lodges known to have 
been utilized by the Menominee of the ethnographic present and their prehistoric ancestors 
during the so-called °`Late Prehistoric" eras. Placement and archaeological signatures of 
these structures should be part of any evaluation phase. 
Characterization of 47Me61 and its associated components are incomplete and distorted. 
DaYa that were not available to CCRG and 105 Group have been compiled through the 
coop erative efforts of the Menominee Indian Tribe of Wisconsin, College of the Menominee 
Na[ion, and Menominee Tribal Enterprise during the past several years. On-going research 
both on and offthe Menominee Reservation provides new information regarding an 
adaptive strategy best described as "agro-forestry". There is also new information 
regarding models of settlement that may serve to differentiate between eastern Wisconsin 
"Oneota" or "Upper Mississippian" groups and their interaction with regional Late 
Woodland populations.
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Menommee Indian?ribeofwO 
PubbCummoot:AqoUaOwsources8actFvoyNimcP:nnuxpp{kauon 


[Note Menominee Indian Tribe ofWis	i isvvOUogto sharetbi information withtbe 


tbeMenomiuoeRiver;an4is thereanotbernlaC'oamehor M000minee Falls 
oo|tbe Menwnmiooe RivmcTbe refercuca to the ga pictograpbs io io Oeus000re (1932, also 
2015 neprio1ofMenonnineaMocic). 


^ 
The applicfor a permit and operate the Back 40 Mine subm i ttedbvAoui\a 


f negative impacts to surface water, the 


Ust is indicated to have been devcko edbasadumbaoeliuestudjes,butoo 
ntherdescztpdoosareprovded. Pleasoprovideadescriodonofv«betvvDldetarooioetbe 
cbaoges tntheparanmeherlistioTable2'1. 
Mi ePnrnmitApplicaduo(MPA)'Vniumoe/.Secdoo3OperoboosWaterOuaUtyK;oniUoriog; 
tbi^serdooisverygeoeralaoddoe000tdefine''opormtinnsvvater,"vvbicbi*adotncoofosion 
over the remaininglanguogovvitbjntbesbortsmcdoo AreaamopleocoOectmdfrorosortuce 


operadonsc000\bnriogvvl\lacconoommdatetbeperoziLdevelopooeutaodconupDaoce. 
Mine 9ocmmit/lppUcadom(K0PA) ^ Vo|umoeI,Smcdou5; SocfacmWaterMnoboriu#doesnot 
speci fy  


Mihe permoit AppUcadon(MpA)'Volunmel.8ecboo5.1&0moiUzringLocatiouadoe000tapocifv 
m/hattbedemigoed\ocatiuoswvd\beassemsing as6aram"poteotia\immpacts"7 If!ocmbooaore 
buDtocouodspecificinupacts,dzeutbeyohouldbeout\iuediothimuecdno. yoremammple;if 


tyisooeoftbeparonmeterstha1area''potentia|iompac1''1beuomouitoduglocadono 
sbouldbe p\ecmdiuunappropriate}ocaboouuesunttobioomdtbeoammple.
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iNenominee Indian Tribe of WI 
Fublic Comment: Aquila Res4urces Bactc Forry Mine Fermit Application 
Fe niary 16. M16 


• Mine Permit Application (MPA), Volume 1, Section 5.2.1 Surface Water Elevation 
Monitoring; what is the existing SOP? It is not clear from this description exactiy how 
measurements will be taken and what quality assurances are in place. 


• Mine Permit Application (MPA), Volume I, Section 5.2.2 Surface Water Quality Monitoring; 
there is reference to the DEQ Operational Memo, but that document isn't included for 
review. Please provide DEQ Operational Memo. 


• The EIS states at § 3.6.4. That Aquila Resources (AR) does not expect the mine to be 
impacted by any flooding and that there would be no negative impact to the floodplain 
resulting from the mine. This statement is insufficient and the mine should be required to 
have a plan in place to deal with any flooding, including contingencies for a dam break 
upstream. 


• The EIS § 3.10.2.3 states that the improvement of existing roads may be required to support 
the project. This issue needs to be addressed in depth, including any required permitting 
andJor public review process which shouid include analysis of any impacts that may be 
caused by road construction activity. 


• In the EIS § 3.11.2, Aquila Resources (AR) states that there are "no public recreation areas 
located close to the property that will be affected by the proposed mining activities:' 
However, it does not address the potential impacts of an unexpected release into ground or 
surface waters that may impact Shakey Lakes Park and its surrounding environment, and 
the loss of use of this park as a result. Decline in use of the park may result from the loss of 
public trust, which likely will result in loss of revenue to local businesses and units of 
governmenL ln fact, the application does not address any possible negative secondary 
impacts to the surrounding community such as decreased use of use of the Menominee 
River, Shakey Lakes Park or other bodies of water or public lands for fishing, swimming or 
other recreation due to pollution or perception of pollution. Nor does the application 
address the iikeiy economic impact due to loss of fishing, hunting, and camping tourism 
caused by the changed land use and associated public perception, and the reduction of 
property values of the landowners surrounding the mine or adjacent to potentially affected 
bodies of water. In fact, Aquila Resources (AR) rather cheerily suggests in EIS § 3.12.3. that 
any impacts to the land use in the surrounding area should be "relatively unaffected or 
affected in a positive manner." However, in Section 63202(c), the State of Michigan has 
acknowledged that waste materials associated with mining operations such as the proposed 
Back 40 mine, if "not properly managed and controlled,[ ... ] can cause significant damage to 
the environment, impact human health, and degrade the quality of life of the impacted 
community." As discussed above, degradation of the quality of life of the impacted 
community has not been addressed in the permit applicadon. While it is everyone's hope 
that releases of hazardous substances do no occur, it is the responsibility of Aquila 
Resources (AR) to fully assess such possibilities, and it is the responsibility of Michigan 
Department of Environmental Quality (DEQ) to ensure that it does so. Aquila Resources' 
disrnissal of the very real possibility of environmental and economic damages with a one- 
pa'ragraph assurance that the area will be "relatively unaffected" does not meet the 
requirements of Part 632. 


• Tlie groundwater flows either into the Menominee River or into Shakey Lakes then to the 
River. Is there a realistic way to prevent acid rock drainage and metal leachate from the 
me from entering the Menominee River and nearby lakes through the groundwater over 
the m long term? 


• Which power company will supply power to the Project? 
• What is the current status of the Air Use Permit, National Pollutant Discharge Elimination 


System (NPDES) Perrnit and Wetland Permit Applications?
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Back Forty Mine Permit«pplication 
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• P 


Mbmeral8xtrac1omreguiremneots. AR sbou|dbereguiradtoaddresmhovvitmil\comnph/mdth 
applicab}e)oca)ordioancesioitapeooitapp|icadoo. 
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Menominee lndian Tribe of Wi 
Public Commant AquUa Resources Back Forty Mine Permit Application 


miTnimal. However, if there are accidental releases, there will be impacts and Aquila 
Resources should be required to discuss the actual impacts of such releases. Instead, the 
Col,ntingency Plan repeatedly uses the same language to address each possible incident: 


"Release of [pollutant] to the envfronment could pose a threat to wildlife in and near 
the ProjectArea by impacting surface water and/orgroundwater qualr'ty. The Project 
Area is located in a remote, sparsely populated area, but a releose of[pollutant] could 
potentlolly impact residents in the immedfate vicinity of the ProjectArea by impacting 
surface water and/orgroundwater quality." 


This response provides almost no information as to what those impacts would be, how long 
the impacts would last, and whether the impacts could be reversed. This response does not 
meet the standard set forth in Section 63205(11)(b), which requires the applicant to make a 
showing that the operation will not pollute, impair, or destroy the air, water or other 
natural resources or public trust in those resources. ln fact, it could be argued that the 
response clearly shows that there will be impairments to surrounding natural resources 
and/or the public trust in those resources, and fails to show whether such impairments 
would be corrected or permanent. The mine's proposed location in a remote area does not 
negate the responsibility to protect the surrounding resources; indeed, because of the 
current lack of impairments to the environment at the proposed site, Atluila Resources 
should be required to show that the environment will remain at least reasonably clean 
during and after operations and the provided Contingency Plan fails to do so. Discussing the 
midgation of risk is not the same as assessing the damage in the event that risk mitigation 
measures fail and releases occur. fn particular, Aquila Resources should assess the impacts 
to'surrounding natural resources and public health both for catastrophic, one-time failures 
and for releases or leaks that may not be detected by the rnonitoring mechanisms and so 
continue over a long period of time. Pursuant to Section 63205(12), DEQ cannot approve a 
permit application if the proposed mining operation will pollute, impair, or destroy the air, 
water or other natural resources or public trust in those resources. The current application 
does not rneet this standard. 
Pursuant to Section 63211(2), financial assurance requirements apply to all mining and 
reciarnation operations, including remediation of any contamination of the air, surface 
water, or groundwater that is in violation of the permit. Appendix K of the application does 
not include financial assurance for remediation of contamination that violates the permit. 
Because of the mine's proximity to the Menominee River, Shakey Lakes and other bodies of 
water and the possibility of contamination of groundwater, Aquila Resources should be 
reguired to include in its Financial Assurances an adequate amount in the likely event that 
at some point during the construction, operation or post-closure period of the life of the 
mine, contamination to water in the vicinity of the operation will occur. 
Mine Permit Application (MPA), Volume 1, Section 6 General Monitoring of Environrnental 
Protection Measures; Are there other timelines for post-closure timelines to go beyond 
mine year 30? There are no descriptions of post-closure monitoring the Taiiings 
Management Areas in this section. 
Mine Permit Application (MPA), Volume I, Section 9 Post closure Groundwater and Surface 
Water Monitoring; the plan indicates that monitoring of ground and Surface water will 
continue until mine year 30, but there are no other descriptions of what will occur after that 
poinG The plan should identify what actions will be taken in the event of discovery of 
groundwater and surface water contamination. The plan should identify what the useful 
life of the liners in the Tailings and Waste Rock Management Facility is expected to be and 
what will the likely result of failure ofliners equate to, listing catastrophic secondary. 
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13' tbatbaoardous spillsnnayoCcor,audtbat"promoptcleaoup aud 
correcdnoim incorporatediototbeplano,"bo1doeooutasoess actual reoultstbakmayoccur 
toaguadcli5e,Moraorfanoaiotbeevnotof sucbbemardmuospiOm. Nordoemitaddremabovv 
]ouQmucbimupactsmoaylaot,orbonvc\enoupvvuu]dbeuodertakem. Tbioahmn)dbeomquirad, 
per Section63205C3lObl.vvbicbreguirastbeB{SfncaProposednioetoiocludetbe 
Aoieotia{iropactsdheproposednmioiogoperatioonoaybaveuotbeaffectederea,iucludio#' 
bmtumLliroitodt¢flora4fbuoa,6ndro)ogy, geology,mndgeorbeooistry.TbeappDcadmomsa 
wvholedomsoot sa1imhacturil»addresotbecumuuledveimupuccmu[tbeomioiogoperatiouas 
requireduaderAb}e425.2O3(3). 


• Tbeapplicatiwopropooes the"rescueaodre}ocotionofbstedmousselsattbe1reatedwater 
diachargeootDul''ot ElS §3.I5.3. 7biaindicatestbattbecooditimnm5urnmuamelsm/Jlbe 
negatively 	AmoilaRemuurcespnoposingtoce\ocateaffectmdmmusselmmuoualhn 
fbitbelifeo[tbeoziue? BowvvvDlAguUoResourcemideotiF»aodreloceteaffectedmmumselm7 
lsthisatypica\ooludoo5ortbissortofissue7VVi|lOoitedStatmm8ovimmocoembs[Prntecbou 
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determine whenb	}	ion efforts shouldtab l	described above. Please add 
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would be onsite, i.e. the Northern Long-Eared Bat. Taking ofi a federally listed species in 
prohibited unless very specific conditions can be met and generally a project with this size a 
scope would be challenged to mect such conditions for a species like the Northern Long- 
Eared Bat (NLEB). 
'Ciie last sentence discussed rnoriitoririg for contirrrnation of"baseline conditions' and 
"document hrends" dln • ing operations. It will be impussible to contirm baseline conditions 
once operations have begtrn, as a disturbance this size and scope kti-ill likely have 
signiticantly changeci most of the terrestrial biota patterns and liabitat use in that area. 
Most wildlife will iiave moved away from the site due to habitat destruction or alteration, 
noise, ligliting impacts and increased trafffc. 
What effects with the niine have on lake sturgeon? 'I'he study at Attachment E-1 nierely 
stated tliat there was lake sttn •geon in the ar •ea. Aquila Resources shoulci be required to 
provide information on the effect the discharge into the Menominee River and any possible 
contaminants will have on the lake stwrgeon population and tlhe ongoing effoi-ts to support 
the sturgeon population on tiic Menominee River. What other- bodies of tvater in the state 
are comparable sturgeon habitats? Aquila Resources should he required to consult with 
N.E.W. Iivdro Inc., The River • Alliance of Wisconsin, U.S. Fish and Wildlife Service, the 
Wisconsin Depar•tment of Natural Resources, tlle Michigan Depar-tment of Natural 
Resotuz •ces, and the Michigan flydro Relicensing'l'eam, and the Gr •eat Lakes Fishetry 
Conimission on whether the proposed mine will impact the tish passages on the Menominee 
River, work on whiclh lias been ongoing for mor-e than ten years. The Lake Sturgeon is 
identified as a tht •eatened species in Michigan, a species of special concern in Wisconsin, and 
a federal species of concern by the US Fish & Wildlife Service. Further, the sturgeon is of 
great cultural and spiritual signiffcance to the Merrominee Tribe and other tribes. Aquila 
Resotrrces sliould be required to provide a ftrller picttu •e of potential impacts of its 
operations on this species, pat rticulal-ly in light of the current efforts to protect it and its 
habitat on the Menoniinee River. (See US l-ish & Wildlife Service Finding of No Significant 
Impact on proposed construction of lake sturgeon passage facilities on the Menominee 
Iliveir (February 1, 2012) and Final Environmental Assessment (November 30, 2011) at: 
httR (/^vwtiv. fws.t;ov f 111idwNtit f g'-t• enbav jhyrtroloower/oclf/Men(,n)i neeRiverFisiiPassageC: 
?.Jidf ) 


Threatened and/or Endang_ered Species_ 
* The Mine Pernlit Application, Volunie I- Tiu •eatened & Endangered Species 5.9 & 


Monitoring S.10 cioes not incltude any reference or discussiotl on survey nlethods, 
occurrence, updated survey periods relating to the Northern long-eared bat (Myotis 
septentrionalis) or Gray Wolf (Canis Lupus) within the project area. 


• It is not clear that all federally listeci species were consictered in the baseline surveys and no 
description has been provided to indicate that there are available habitats for several of the 
feclerally listed species. 


EIS, Volunie IIG Appendix E- Biological Resnurces: 
• Most of the studies and data wei • e collected from 2007 to 2009, which seems relatively old 


fol- some parameters and results to be used today. 
•'I'he EIS P. ES-2 indicates that there are no aquatic rnacrophytic state endangel-ed, 


tlireatened or special cortcerrn species identified in surveys on Resort, East or Baker Lakes, 
which apparently is only associated with the 2009 baseline data. Up to date surveys must 
be collected to assure that species composition hasn't chariged and that methodologies for- 
data collection are up to date and accurate. Cross referetice slrould be nlade to assure that 
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any new species that have been added to the list of state or federal endangered, threatened 
or special concern species since 2009 have new surveys conducted for occurrence. 
EIS p. ES-3, it indicates that surveys 2008 and 2009 for mussels species have found two on 
state endangered species list (black sandsheli and hickorynut) and one on the threatened 
list (slippersheil) and two on species of concern list (elktoe and round pigtoe). No Federally 
listed species have been found. Up to date surveys must be collected to assure that species 
composition hasn't changed and that methodologies for data collection are up to date and 
accurate. Cross reference should be rnade to assure that any new species that have been 
added to the list of state or federal endangered, threatened or special concern species since 
2009 have new surveys conducted for occurrence. 
Fishery surveys in the Menominee River indicate that the only listed species is lake 
sturgeon, whfch fs listed as state threatened. Up to date surveys must be collected to assure 
that species composition hasn't changed and that methodologies for data collection are up 
to date and accurate. Cross reference should be made to assure that any new species that 
have been added to the list of state or federal endangered, threatened or special concern 
species since 2009 have new surveys conducted for occurrence. 
Fish contaminant tissue testing results were considered low for all water bodies sampled, 
yet there is reference in the water quality sampling results that there were high results for 
mercury detected in several samples. A summary should be provided that correlates 
mercury detections in surface waters with results listed for ail fish species included in the 
sample set. In addition fish contaminant sarnpling should be designed to fish targeted for 
consumption and the appropriate size classes of those species. According to the report, 
Aquatic Biota Report, Environmental Baseline Studies, Aquatic Resources Inc. Oct 2011, fish 
species were collected based on taxa present at the time of sampling, which limits the ability 
to acquire representative samples that would provide a quality data set to adequately 
assess the potential for contribution to fish contaminants in the surrounding water bodies. 
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MENOMINEE INDIAN TRIBE OF WISCONSIN 
RESOLUTION N0.15-93 


OPPOSITION TO MINING ACTIVITY THAT THREATENS 
MENOMINEE CULTURAL RESOURCES AT TRIBES PLACE OF ORIGIN 


WHEREAS, we, the Menominee people, are indigenous to what is now known as the State of 
Wisconsin, our place of origin was at the mouth of the Menominee River where the five clans of the 
Menominee iwere created and include the Awtiftsaeh (Bear), Kenirw (Eagle), Mahwaew (Woff), 
Mbs (Moose), and C1tddchiah (Crane), and we continue to live on our ancestral land that was 
granted by the M§6cawddhtok (Great Spirit); and 


WHEREAS, i the Menominee Indian Tribe of Wsconsin (the "Tribe'") is a federally recognized Indian 
Tribe as provided by the Menorninee Restoration Act, Act Dec, 22, 1973, Pub, L No. 93-197, 
87 Stat. 770, which appears generaily as 25 U.S.C. §§ 903 et seq.; and 


WHEREAS,, the Tribe, acting through its duly elected goveming body, the Menominee 
Triba( Legisiature (the "Legislature'), has powen: to make and enforce laws, negotiate with 
Federal, State and Local govemments and othenNise exercise its powers consistent with the 
limitations imposed by its Constitution and Bylaws; and 
WHEREAS, Aquila Resources, Inc. is seeking approval from Michigan DEQ to mine gold, zinc, 
copper, silver and other minerais upstream from the mouth of the Menominee River on Michigan's 
Upper Peniri;sula, known as the °Back Forty Pro)ect'°; 


WHEREAS,, the location on the Menominee River is historically and culturaliy signficant to the 
Menominee,people due to the existence of cuitural properties by way of raised agricutturai f:etds, 
funerary obJects, mu(tiple mounds, burial sites, and villages and is an area that is the place of origin 
for the Menominee People; and 
WHEREAS, Aquila Resources, Inc. will utiiize open-pit mining for extraction and removal processes, a 
process which has historically caused detrimental impacts to water, environment, wiidlife, animals, 
and cultural properties as demonstrated with other mines of similar nature; and 
WHEREAS,^the Menominee Tribe has demonstrated its stewardship to protect the Tribal Culture and 
Resources, neighboring Tribal Nations, water, environment, wiidiife, and animals that occupy these 
lands within aur historical range; 
NOW, THEREFORE, BE IT RESOLVED, that by this Tribal Resolution, the Menominee Indian Tribe 
declares 


1. The Tribe's opposition to mining activity within the Tribe's historicai range, specifically that 
mining activity that threatens the Tribe's place of origin at the mouth of the Menominee River; 


2. The Tribe is dedicated to committing resources and technical support to protect the Tribe's 
cultural and historical resources withln Its historical range; 


3. The Tribe is dedicated to assisting our neighboring Tribes in protecting the environment, 
water, wildlife, anlmals and culturai propertIes; and 


NOW, THEREFORE, BE tT FURTHER RESOLVEO, that the Menominee Tribal Legislature hereby 
directs the Chaimnan of the Tribe to take necessary action to become involved in the Back Forty 
Project permifttng process, to include the following: 


1. Attending retevant meetings pertaining to the issue; 
2. Submitting comments on the project permit by the February 2, 2016 deadline; 
3. Contaacting the Native American Liaison of the Detroit Corps of Engineers to intercede on the 


Tribe's behatf; and 
4. Explcre contact with other potential federat agencies that may intercede.







CERTIFICATION 


We, the undersigned officers of the Menominee Tribal Legislature hereby cerify that the foregoing 
resolution was duly adopted at a meeting held on December 03. 2015 with a guorum present, by a 
vote of 7 for. 0 opposed. 0 abs:entions and 1 absent. 


The undersidned further certify that the foregoing resolution has not been amended or rescinded in 
any way.


MENOMINEE INDIAN TRIBE OF WISCONSIN 


— 490 ^ 
GARYSA , RIBAL CHAIRMAN 
MENOMiNE Tfi BAL LEGISLATURE 


CRAIG CORN, SECRETARY 
DATE: December 17, 2015	 MENOMINEE TRIBAL LEGISLATURE







March 29, 2016


MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena. WI 54135-0910


***Sent via Electronic Mail & USPS*** 


Mr. Joe Maki 
District Geologist 
Upper Peninsula District Office 
Michigan Department of Environmental Quality 
1504 West Washington Street 
Marquette, MI 49855 


RE: Meeting with Menominee — Groundwater Modeling 


Dear Mr. Maki, 


My name is Joan Delabreau and I serve as the Chairperson for the Menominee Indian Tribe. I was elected to 
the Chairperson's position on February 9, 2016. Our Tribal Legislature and Executive Team undergoes 
reorganization each year in accordance with the parameters of our Tribal Constitution. 


I would like to thank you for your letter dated March 23, 2016, regarding a meeting request with the 
Menominee Indian Tribe of Wisconsin to discuss our January 26, 2016 request for files specific to groundwater 
modeling. Please allow this letter to serve as a receipt and acknowledgment of that request. The Tribe would 
respectfully request the following docunients in advance of a meeting with the Michigan Department of 
Environmental Quality in order to make an informed determination on the information relayed through the 
Environmental Impact Analysis of this application. Without these documents, it is difficult to understand the 
basis for assessrnents and conclusions on impacts. Please accept this as our formal request for access to the 
following documents, 


1. Steady state base conditions niodel, which would include MODFLOW2000 and GWV files for: 
a. Initial manually calibrated model 
b. Final PEST calibrated model 


i. Calibration target files and 
ii. PEST calibration files 


2. Transient predictive operations model, which would include MODFLOW2000 and GWV files for: 
a. Years 1 through 7 predictive model runs 


3. Sensitivity Models. which include MODFLOW2000 and GWV files for: 
a. Sensitivity to K, base niodel runs 
b. High K& high recharge transient predictive model run 


4. Steady state post-closure model, which includes MODFLOW2000 and GWV files for: 
a. Post-closure predictive run 


The Tribe would also request all GIS data that were used in the EIA and the associated maps and analysis. It 
is niy belief that once we are in receipt of these documents and have had time to review and analyze them, we 
will be better able to engage in a meaningful discussion.







MITW RES. MICHIGAN DEQ - 3.29.16 
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I would like to thank you for your tinie and consideration of our request for further information. I would also ask 
that you contact my office with any questions or concerns relating to this request. I can be reached via 
telephone at (715)799-5114 or email and iodelabreau an. mitw.orq. I would also ask that you include the Tribe's 
Intergovernmental Affairs Manager, Tasha Caldwell, on all communication requests/responses. She can be 
reached at (715)799-5114 ext. 1263 or via email at tmcaldwell(a^mitw.org . 


Sincerely. 


J64n Delabreau. Tribal Chairwoman 
Menominee Tribal Legislature







To:	Rita Cestarle, Designated Federal Officer 


From:	Menominee Indian Tribe of Wisconsin 
River Alliance of Wisconsin 
Save the Wild U.P. 
Michigan Environmental Council 
Front 40 Environmental Group 
Chippewa Ottawa Resource Authority 
Wisconsin Resources Protection Council 


Date:	July 14, 2016 


Re:	Written Statement on Potential Impacts of Proposed Back Forty Mine on the 
Great Lakes Restoration Initiative submitted via email 


The Michigan Department of Environmental Quality (MDEQ) currently is reviewing an 
application for a non-ferrous metallic mining permit,' submitted by Aquila Resources Inc. for the 
Back Forty Project, a proposed open pit mine 150 feet from the Menominee River near 
Stephenson, Michigan. The permit application process is subject only to oversight and approval 
by the State of Michigan, due to the State's assumption of authority to issue National Pollutant 
Discharge Elimination System (NPDES) and Clean Water Act Section 404 dredge-and-fill 
permits. We are voicing our concems to the MDEQ, 2 but have received a response that MDEQ 
must approve the permits if Aquila Resources complies with Michigan's regulations. The 
overwhetming public response has been in opposition to approval of the mine permit 3 ; however, 
it is not clear whether, or how, MDEQ factors these comments into its permitting process. 


We believe the proposed mine location near the river, the amount of dewatering that is projected 
to occur, the long-tenn impacts of the tati lings proposed to be left on site, lack of appropriate 
historical and cultural resources review required under the state pennitting processes, the 
potential for this project to pollute a bi-state waterway which empties into Lake Michigan and 
potential impacts to human health and the environnient men't some input from the GLAB. 
Additionally, we believe that input from stakeholders and citizens is vital to the decisionmaking 
process, and the overwhelming public outcry for protection of the Menominee River should be 
taken into account. 


The Menominee River is a focus area under the Great Lakes Restoration Initiative (GLRI). One 
of the GLRI's long-term goals is to try to prevent the release of toxic substances and eliminate 


1 In addition to the application for a non-ferrous metallic mining pennit, Aquila Resources also 
has submitted an Air Permit to Install application and a Wetlands Permit application and also 
will be required to submit a National Pollution Discharge Elimination System Permit application. 


2 Copies of comments submitted to MDEQ by the Menominee Tribe and the Great Lakes Indian 
Fish and Wildlife Commission are attached. 


3 A summary of the public comments submitted to MDEQ on the Back Forty Project is attached.
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the release of persistent toxic substances. The Back Forty mine would include use of multiple 
toxic substances including cyanide and frother and flotation chemicals and would release 
mercury,and other toxic substances via discharges to the air and water. The permit application 
does not !,adequately address scenarios involving breaches or accidental releases to the river or 
groundwater. Finally, the permit application estimates a far shorter life of the mine than the 
materials Aquila Resources provided to potential investors, suggesting that Aquila Resources 
actually is intending for the mine to operate differently and for a different length of time than it 
has represented in its applications to MDEQ. 


In just a few short years, the GLRI has funded multiple projects on the Menominee River, 
represendng millions of dollars invested restoration and protection efforts. Millions more in 
GLRI funds have been spent on projects in the Bay of Green Bay and surrounding watersheds. 
The Back Forty mine, if approved, th-reatens the progress already made and the health of the 
Menominee River, Bay of Green Bay, and Lake Michigan for hundreds, if not thousands, of 
years. Given the massive GLRI investment in the Menominee River alone, and the continued 
planned restoration activities, any proposed mining operations should be subject to intense 
scrutiny with regard to how the mining activities may affect the restoration and preservation 
projects.; 


The US - Canada Great Lakes Water Quality Agreement (Agreement) stresses accountability to 
the public, prevention of pollution, public engagement, and virtual elimination of releases of 
chcmicals. To our knowledge, there has been no discussion of the applicability of the 
Agreeme nt to Michigan's pennitting process. We suggest that regulatory authorities making 
decisions on permit applications for activities with the potential to result in pollution incidents 
affecting the Great Lakes should be required to consider how the proposed activity will comply 
with the objectives of the Agreement. Further, if it has not already done so, the GLAB should 
notify the Canadian govemment of potential mine activity through the Great Lakes Executive 
Committe: e pursuant to Article 6(c) of the Agreement. This notification should occur prior to any 
approval.so that the interests of all parties may adequately be considered. Aquila Resources is, 
after all, a Canadian compaiiy. 


We are submitting these comments to request greater federal oversight of MDEQ by EPA in the 
permittirig process; at a minimum, EPA, and any of the other federal agencies that make up the 
Great Lakes Interagency Task Force should be reviewing and commenting upon all of the perrnit 
applicati'ons related to this project. MDEQ should be required to address how it has considered 
the provisions of the GLRI and the Agreement, and incorporated them into the decisionmaking 
process on these permits. Specifically, MDEQ should consider the potential impacts of the 
prQiect to the goals of restoration, protection and preservation of the Menominee River and Lake 
Michigan; with regard to release of toxics, degradation of ecosystem, and impact on threatened or 
endangered species including lake sturgeon, mussels, the long-eared bat and other species. 


Finally, we hope GLAB will listen to the concems voiced by the people in the communities 
surrounding the proposed mine site and downstream, and that GLAB will ensure that there is 
appropriate consideration of these concems. MDEQ has not yet responded to any public 
comments submitted. MDEQ, to our knowledge, has not incorporated consideration of the GLRI
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or the Agreement into its pennitting process. The State of Michigan should not be allowed to act 


alone in M; aking a decision that will impact the waters of surrounding states, tribes and countries 


and thus we implore the GLAB to bring this matter to the attention of the EPA Administrator, 


EPA Region V Administrator, appropriate Canadian officials, and Great Lakes Interagency Task 


Force to ensure that the aims of the GLRI and the US - Canada Great Lakes Water Quality 


Agreements are duly considered, and that the concerns of protection, preservation and restoration 


of the Great Lakes voiced by so maiiy be considered in addition to the economic interests of the 


fe w. 


Encl. (4) 


6*1 EsiLl I a 13 


Menominee Tribe of Indians oLWisconsin 


By: 


Joan Delabreau, Chairwoman 


Michigan Environmental Council 


mm 


Brad Gar,mon, Director of Conservation and Emerging Issues 


River Anc of Wisconsin 


By:


i 1^^ 


Denny Canefr'-'Executi
4 


Director 


Save the Wild U.P. 


By: 


Kathleen , Heideman, President 


Front 40 Environmental Group







Great Lakes Advisory Board 
July 14, 2016 


or the Agreement into its pemiitting process. The State of Michigan should not be allowed to act 
alone in making a decision that will impact the waters of surrounding states, tribes and countries 
and thus we implore the GLAB to bring this matter to the attention of the EPA Administrator, 
EPA Region V Administrator, appropriate Canadian officials, and Great Lakes Interagency Task 
Force to ensure that the alms of the GLRI and the US - Canada Great Lakes Water Quality 
Agreements are duly considered, and that the concems of protection, preservation and restoration 
of the Great Lakes voiced by so many be considered in addition to the economic interests of the 
few. 
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Menominee Tribe of Indians of Wisconsin 


an 


Joan Delabreau, Chairwoman 


Michigan Environmental Council 


By: 


Brad Garmon, Director of Conservation and Emerging Issues 


River Aff-iAnc o Wsc 
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7 By: 


Denny Caneff4,xec'uti Director 


Save the Wild U.P. 


By: X 
Kathleen Heideman, President 


Front 40 Environmental Group
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Ron Hendrickson 


Ottawa Resource Authority 
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Jane TenEyek, Executive Director 


Wisconsin Resources Protection Council 


-0 


Al Gedicks, Executive Secretary







MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena, WI 54135-0910 


September 2. 2016	 ***Subinitted riu USPS & Electroftic Mui!*** 


Alvin Lam 
Permits Section 
Water IZesources Division 
Department of Enviromnental Quality 
P.O. Box 30485 
Lansing. MI 48909 


Re:	Coniments on NPDES Permit Application #M10059945, suhmitted via eniail to lunau^i)michigufr.gov 


Dear Mr. Lam 


Attaclmd are comments on the NPDES Permit Application submitted to Michigan Department of 
Environmental Quality ("DEQ") by Aquila Resources for the Back 40 Project on belialf of ttie Menomiiiee 
lndian "I'i-ibe of Wisconsin. Please note in addition to tlle attached coniniertts, the Tribe has been intiormed that 
MDEQ .Nill be noticing a public hearing foi- the draft NPDES permit, that will include an open co►ltment period 
and timelines. During the Upcomin g public hearin g process we will be submitting additional coinnients 
rerardin- the NPDES permit. In addition to review a►ld consideration of the comntents, listed below, a public 
hearin^^ on the NPDES pernlit absolutely is essential. partirularly as there has been considerable local 
opposition to the proposed degradation of the water qualitv. I his public hearing, should be just on the NPDES 
pernlll and Ilot conlbllled With public hearirngs on othcr perniit issues, because of the complexity of the issues 
and length of the pennit application documents. 


Comnients on Narrativ e NPDES Perniit Application 


Section 1.2, p.3. mentions that an "optional pretreatment systeni addressing the Oxide TWRMF leachate is 
tuider consideration to enhanee operations." Under whose consideration is the pretreatment system. and what 
are the circumstances under which this pretreatment systent would be required. as opposed to optional'? If the 
pretreatment system is constructed. how -Mll the operations be "enhanced." and what nioditications to pernlit 
conditions would result? 


Section 1.4, p. 6, states tliat, "In the event recycled water within the mills develops contaniinant concentrations 
that sil;niiicantly interfere with the millinp processes and tliat iitterference cannot be eliminated through 
appropriate treatment of the recycle water, the MDEQ may allow a discharge in an aniount necessary to correct 
the interference problenl after installation of appropriate treatnient." This appears to be a reference to 40 C.F.R. 
§ 440.104(b)(2)(11), which also savs, "This discharge shall be subject to the limitatiotls of paragrapli [40 C.F.R. 
§ 440.104 (a)]. The facility shall have the burden of demonstrating to the permitting authority that the discharge 
is necessary to eliminate interferenee in the ore recovery process and that the interference could not be 
eliminated tlu•ough appropriate treatment of'the recycle water." Please eYplain undei- what circtnnstances, and 
how often. the facility would be allowed to make such discharges. what DEQ's criteria w-ould be for making a 
determination that the discharge kvas necessary, and how it would be determined that any such discharges are 
below the li,»its set in § 440.104(a)? Wliat assurances have been or will be provided that such discliarges
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would be rare, rather than routine? Has the pen-nit applicant provided any information on the basis of the 
projected frequency of such discharges? If not, how will DEQ make a determination as to the actual level of 
pollutants that will be discharged in a set period of time, say, a month or a year? 


Section 2.1, p. 8, indicates that the groundwater inflow modeling is described over a seven year mine life. 
However, in the land swap proposal currently posted for public comment, the estimated life of the mine is listed 
as sixteen years. Given this discrepancy that also is present in the mining pennit currently pending before DEQ, 
aiid which is referenced in the NPDES permit application, how will DEQ detennine whether the mine drainage 
water characteristics, groundwater flows down exposed pit walls, and constituent concentrations currently 
projected are representative of the actual concentrations ajid characteristics of the groundwater that will occur 
over the life of the mine? 


Section 2.3, p. 9, states that contact water will be routed into the Contact Water Basins, which will be lined. 
Will the ditches routing the contact water to the Contact Water Basins be lined? If not, what are the estimates 
for poteiitially reactive material leaching from and/or escaping the ditches, both during non-nal operations and 
times of greater precipitation, flooding, snowmelt. etc.? Further, Table 2-1, estimating the water quality 
characteristics, also is based on an estimated seven year life of mine. Aquila ResoLirces' stated projection of a 
sixteen-year life of mine calls into question the validity of these estimates. The sixteen-year life of mine 
estimates should be required as well. 


Section 2.4, p. 10, states that the CWBs are designed for a I 00-year, 24-liour storm event. Given the proximity 
of the proposed facility to the Menominee and Shakey Rivers, the floodplain, and regulated wetlands, it is only 
prudent that the CWBs should be designed for a 500-year storm event. 


Section 2.5, p. 10, mentions that a Storm Water Pollution Prevention Plan and Pollution Incident Prevention 
Plan will be deveioped at some time in the future "when furtlier information becomes available." This section 
is vague and provides the public no opportunity to review and comment on these aspects of the permit 
application. 


Section 3.1.6.,   p. 12 states that to meet the required effluent PH limit, sulfuric acid or sodium hydroxide will be 
added to the water, which will then be discharged into the Menominee River. Sulfuric acid is highly corrosive, 
known to contribute to acid rain, and known to be toxic to aquatic life. Sodium hydroxide, which is corrosive, 
known to cause eye and skin irritation, and is used for oven and drain cleaners, is known to be toxic to aquatic 
life. Were any other attematives considered, or is the addition of these chemicals the only option prior to 
discharging the effluent into the Menominee River? 


Section 3.1.8, p. 12, discusses the optional pretreatment system, which is projected to be assessed at a later date, 
as a "part of final engineering." At what point will the public be provided with the information on the "optional 
pretreatment system," who will determine whether or not it is optional, and based on what cfitefia? 


Section 3.3.2, p. 14, requests waivers for Biochemical Oxygen Demand — 5 days and Chemical Oxygen 
dei-nand, stating that these two parameters are not expected in mine waters. Please explain why they are not 
expected and whether DEQ will grant the waivers, and on what basis. 


Section 3.4, P. 14, states that a Mussel Rescue Plan will be developed and implemented. This Plan needs to be 
drafted and published for public coniment, and should discuss the long-term effects of heavy metals and other 
pollutants on the mussels, which constitute a critical filtration component of the aquaculture, both in the long-
and short temi.
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Antidegradation Demonstration 


Backaround 


The Draft Pemiit includes a section stating that The Department has determined that the permittee's 
Antidegradation Demonstration, based on information required by Subrule (4) of R 323.1098, shows that 
lowefing of water quality is necessary to support the identified important social and economic development in 
the area.


The Antidegradation Demonstration is required under the Federal Clean Water Act, Section 303, 33 
U.S.C. 1313, and was developed to protect the public health and welfare, enhance the quality of water, and meet 
the objective of the Act to "restore and maintain the chemical, physical and biological integrity" of the nation's 
waters. Pursuant to the Federal Antidegradation requirements at 40 C.F.R. § 131.12(a)(2)(ii), "Before allowing 
any lowering of higli water quality, pursuant to paragraph (a)(2) of this section, the State shall find, after an 
analysis of altematives, that such a lowering is necessary to accommodate important economic or social 
development in the area in which the waters are located. The analysis of altematives shall evaluate a range of 
practicable altematives that would prevent or lessen the degradation associated with the proposed activity. 
When the analysis of altematives ideDtifleS one or more practicable altematives, the State shall only find that a 
lowering is necessary if one such altemative is selected for implementation." 


Determination of Benefits 


EPA's Antidegradation guidance stresses the importance of identifying and protecting Tier 2 (high-
quality) waters and of obtaining local input into the NPDES permitting process. The CWA Antidegradation 
provision was put into place as an additional protective measure and should not be easily bypassed if the 
applicant can merely make a showing that there will be some short-term increase in economic activity. 


Michigan's analysis of whether the lowering of the water quality is "necessary to accommodate 
important economic or social development in the area in which the waters are located," requires more than a 
showing that the degradation will result in some economic gain. It also requires a showing that the economic 
and social development is "important." The importance of the asserted economic and social development 
should be detemiined based on analysis of both the amount estimated gains, and by whom the gains will be 
realized, and the economic and social costs of the op eration, and who will bear short-and long-term costs of 
those burdens. 


While it seems clear that there will be a real, if temporary, local economic boost, the actual amount of 
capital and operating purchases that will be supplied by local vendors, the actual amount of taxes that will be 
generated, and the actual effect on the econoniy from the mining operations are wiclear. There is no indication 
that DEQ considered the loss of property value to the adjacent property owners and others nearby that will be 
subjected to the noise and light pollution that will accompany the blasting, excavating, crushing and hauling of 
tons and tons of material, much of it toxic or reactive, for years. Economic and social losses also , ,611 affect 
those who reside across the Menominee River in Wisconsin where the tax revenue to the local and state 
govemments will not be realized. There also is the loss of the quiet enjoyment of the property of the adjacent 
and downstream landowners, and for those who frequent the nearby public areas for fishing, boating and other 
recreation. Finally, there will be a currently unquantified loss of the cultural resources lcnown to be located on 
the proposed mine site, which is an area sacred to the Menominee Tribe of Wisconsin, and which will represent 
a depletion of the cultural resources in the area for both tribal members and Non-Indians. 


There almost certainly will be a loss to the local tourism economy, which is difficult to quantify, 
particularly because such losses are likely to extend beyond the life of the mine. Currently, the longest estimate
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ol , the nline lif'e is sixteen years. The degradation of the water after continual discllarge of toxic nlaterials for 
thc life of` the mine, coupled with the lil:elihood that contanlination of groundw-ater will continue after mine 
closure. will affect the lon o,-term social and ecollonlic character of the area. The DEQ's consideration of 
whether, the economic and social benefits are important should include an assessnlent of whether the benefits 
will continue to exist after thc ►nine closes. and whether tlle degradation of the water quality, loss of use of the 
Menonlinee River, at least in part, for recreatiotl, fishing, sw II11i11111g, loss of irreplaceable cultural resources and 
diniinishnlent of the quality of life over the long-term are less inlportant than the sho►-t-ternl economic benefits. 


It is nearly impossible to evaluate the loss of the characte►- of the area fronl a quiet. recreational. rural 
area to a loud, bri-llt. industrial site where toxic chenlicals are continuously discharged into the water. air and 
soil. and lleavy trucks carrying toxic waste pass by homes nlultiple tinles a day on narrow, curving rural roads. 
The deternlinatiorl of whether the proposed econonlic and social benefits are "inlportant," therefore, must be 
based. on public input fi-onl people "in tlle area in which the waters are located." The only fair way to even 
attenlpt sucll a coniplex evaluation is to allow for a public hcaring on tlle NI'DES pennit alone. In particular. 
the public hearing sllould address the issue of whetller, in the face of the social and econonlic losses that will 
accompany the clischarge into the Menonlinee and Sllakey Rivers, the short-ternl econonlic and social benetits 
are. in fact, important to the people in the area in which the waters are located. 


Cliaracteristics of Po llutants 


Many of the cllemicals t}lat will he discharged are eitller known to be toxic to aquatic life and/or are 
heavy nletals which will remain in the riverbed for years to come. Reviewing the characteristics of the 
chemicals listed in material safety data sheets is sobering, when the inlpacts to hunlan health and the 
envirolunent are considered over the long term. Some of the toxic nlaterials pose ris[:s to huinan health sucll as 
toxicity to the liver, pancreas, lungs. kidneys. central nervous system, damage to skin and eyes, fetal morbidity 
and reproductive inlpairnlents and, most frightenin g of all. risks that have not been deterniined or have not been 
studied with regard to combitled exposure of multiple polluta►its. Further, many of the listed pollutants are toxic 
to aquatic life. 


The proposed permit set paranleters for sonle of these pollutants at levels nleant to protect llunlatl health 
and the environment. But in waters designated for swinlnling, agriculture, public water supply, and tish 
habitation, these pollutants, discharged corltinuously for a period of years, cause real coticertis to the people 
usina the Rivers and eating the tisli. The possihility of accidental spil(s, operational nialfilnctions, flooding„ and 
Illlpact of stor►ns needs to be included in the benefit analysis. as well as the social and economic benefits of the 
alternative of' denial of the perniit. As discussed in the previous section, the local community, and those 
downstreanl. nlust be provided wit}7 a public hcaring on thc NPDES pernlit to assist DEQ with its determination 
of whether. in the face of the long-term health and environnlental effects of the discllarges, the possibility of the 
econoniic benefits are inlportant. 


Sincerely


^ 
.I^an Delabreau. "I'ribal Chairwoman 
Ivlcnominee Indian Tribe 


Cc:	,loe Maki. DEQ 
1- iffany Myers. DEQ







October 31. 2016


MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena, WI 54135-0910


'Subiuitted via USPS ruirl F_lectronic Mail '`''* 


DEQ Back Forty COtlllllcnts
	


Alvin Lam 
Office otOil. Gas. and ti9inerals


	
Pernlits Section 


150=4 West Washin ,2ton Street	 Water Resources Division 
Marquette, MI =19855
	


Department of Environmental Quality 
P.O. Box 30485 
Lansin^^. MI 48909 


Re:	Conlrllents on Proposed fvlininb Perllltt to nquila Resotrrces, and NPDES Permit Application 
#MI0059945. stibtnitted via enlail to 1um(4a')nrichigcui..zoti n»cl DF_^J-;tliniri_i•-C'r^irtntc^i7ts cr^michigclit.grrt 


Dear Sir: 


Please lind below the Menotrtinee Tribe's conlrncnts to thc proposed decision to grant a Illlnlllg perllltt to 
:lquila Resources tor tlle Back Fort} Mine under MCL 324 63205. "I'he T'ribe nlaintains that if the proposed 
permits are approved. Aquila Resources will pollute. itnpair. or destroy the air. water. other natural resources 
and erode public trust in the managenlent of their resources. Furthermore, the `I'ribe nlaintains its opposition 
arld concern for our tribal ancestors burial sitcs. ancestral cerenwrlial and village sites. cultural and other 
tunerary objeets locatcd within the lootpi-int of the inine in what we view as a comprehensive cultural 
landscape. In addition. these comnlents include concerns with tlu NI'DT:S Pernlit Application and the air use 
pernlit for thc Back Forty Mirlc. 


fhe Menonlinee Tribe's interest in the proposed nlinc site is unique because our origin ot r crcation begins at tllc 
mouth of the Menominee River, 60 nliles east of' our present Menominee Indian Reservation located in 
Wiscorlsin. This is where our live clans: "ulcestral Bcar. l:agle. Wolf. Moose. and Crane were createcl. Not rrtany 
tribes in this region can attest to a tact their origin place exists close to or near their present reservation. 'I'his is 
where our history begins. Tlle Trilie actively pai-ticipates in educational and cultural activities at the site of our 
creation. More recently, the Tribe and C'ity of Marinette have begun a collaboration to place educational kiosks 
in thr area to educete on the Menominee Nation's creation atld cultural connections to the area. Another 
cxanlple of our nlodenl connection to the area occurred as recently as Novenlber 3, 2015, when the "rribe in 
cooperation with the City of Marinette. lleld a reseedins~; ceremony of wild rice at the mouth of the Menominee 
River. The Mcnominee Nation values the oral tradition over the written word; otu • Ilistory teactles us that this 
area where this nline is located is inlmersed in oui- antiquity. Our oral history is situated along this river and in 
the land. T'here is a reason this river and countv is called Menominee. We are "hiash Matchitiwuk" - the 
:lncicnt Ones. 


O►le of the basic tenets in Indian law is the enlorceable liduciary trust relationship between the federal 
governnicnt and tribal governnlents. Virtually every piece o1' nlodern legislation dealin g witll Indian tribes 
contains a statement referencing tllc trust relationsllip the federal bovernment shares witil the tribe. See Cohen 
I landbook of Federal Indian Law at 414 — 15 (2012). 'l hc federal government has delegated authority related to 
certain permittin g on projects tllat can at'fect waterways and historical sites to the state of Michigan. 'I'he federal 
govcrnment cannot circuIMent its responsihilities under the trust relatiorlship by dclegating tllat authority to the
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staie. Aocon]ing[y, ifu Stutc upp|ieu b) utau'd iu the p|ace ofthe feder4\ govcronncu1, t6c otate hus au obligation 
t000Qugc io fudlund fairuonxu)tatioo vvidb Ujbesrcnor6ingibe muioe und i1a bopUcudoovtothcMconnn(oce 
Trbeunderthut dcbo@tcdbopXre8pomjLi|i\y. 


Govermmment-tm-G*vermmmemt Cwnnultmtimm 


Thc Stobe ofMichigon`s Department o[Envirnunoeiito| (}uu|ity stadff hun u1uioed that thev bavc engaged tbe 
Mconrniocc Undian Tr bc ofVVixconxin on ycvcro| ocoasions 1bu`ugbout dle ponceya. 0ovvcver, the Meoonm uec 
Trbc disagreem `yiUl thia sUatconeo1, iuuruoneutul cVntuct p/idb im]ividua} rocmnbccu nf iho Tribcs docm oOt 
constituteadeq\atecoouu|tatiouwith/heTbbe`ogovemment I 'liconhpersonviththe authority vested by the 
Menomincc'I'ribalbegim)ature tospeaknnbehm|fo[the Menomineelndian 'Fribe isthe 'Friba\Chairpersoo. 
YYhaLiatb#S1otc0f Michignn`mdrfinihuno[govcrnoueut'0o'gmvoronouutcnnaulta4ioo? 


Furthcoo0re, ooeuniog(ul conauhu1inn iodmjca ihe o:cognihon of \riha| s0verciAoty by thc respectivc 
govocnmcr8. Bouever, this koo hao bron iacking 4s nudy on 4S 2011. vvhtn thc Trbe reacbed oud to the Btute 
8istmrio PncservutiooOfficefhrin6)nno1iou0otheata1usof'uuy 9baoe lI /\o:heo|o 'cul Surveyofthe Back 
Forty pr jccC &11hut1irnr, thc oulycootuctthc Tribe reccivedvvan fronn thcC000ponyund notthe Stateof 
Micbiguo. Thc Tribc vvasto)d osrrcendy ax()o1nbcc2Ol0, that1ho [>cpur1rncn1p\accs thiv mcupoouibility ootbe 
Conupouv. CVhy hao thc Michigun 0eparLmocn{ ofEovironcncnta) Uualiiy aUcnnpt to plauo tbis rnapoosihility nf 
gmveruoucot-tu- y Vvccnment coomu!tatiou oo Aqui|u [lc yourccu, loc., u privu0c cn1iiy, in cutiocly ioappu/priatc. 
Agui\uF(coou,cesn4nnotspemkonbcba|[of thrS1ateo[Micbigoo. 


To dott, Scotiun 106 o[ ibc Na1ioum| Ristoric Prcservatinn &ct limu not heco de0000d to be upp}io4hlc 10 tbe 
I l 'oct-I howevec, vvc dw uotugrou vvith thisde(orrnioutiou aothe Lo`vcrMenoruioec Rivcrb4a hceodeoiguu1cd 
as on '^/\ceu o[Coouern" uoduc tke Gcuat Lukea Flcotoratiou loitiadvc /GLQl l[ ). he ure4 ofc0ucoro [ooeivem 
wa1crdicccd^ fionu ^h^ p|m^o^d poin^ nfdisobar&c Oonu tbc proposed Buok Fnrtyroioo ^i^^^ Dodertbc QLlll, 
1bc Lovvcr KJoonmoiuce }livcr inc}udes maoageozcn1 aotinos iurAetcd fbrcooupledoo dudug(3LR} Actinn P|ao ll. 
Ihe i}oi1ed Sia\ea C0mgrcsa bum uppnopriotcd roi!/iouo in federu| dnl\uo io ccotore mod prntcu{ U)e Grcst L4keo 
Busin ` v/bioh inc|udexdcsiguatcd upcasofconcero, fronn ezio1ingund futurndamage. The 8taleofMicbigan ia 
iaauing pernuits puranont to axthority deicgutcd by tbc federul govcronzcnt under thc Cloao /\icAotuod Clcon 
Wa1cr Act, aod thr irupac10 of1bcse ocdvitics 0n the fedcco|ly-funded rosk/radoo urtivitiea juat a fevv noi|uS 
dovvnat,ououhavcoot6ccusuf6cicnt|yutudicd1liroughthcDF()`sproccss. TbeMcnorninceTribzhasiutercots 
io cu}1uru1 vcuVuncca on niie, oo wc}| tbc cu\turu| rcsouroo y n[ aturgcoo uod vviid rioc ikuL vvill br uffectcd 
donnstrcuno, noorc fu\}y diocuxscd be|0v/. [r io tbc Trihc ` s pooitioo tbct o fu|l NBPA 106 ocvicvv is thereforc 


Tho Mcuoouiucr Trbe's hiak/ry bcgios o4 Uzc mouth nf 1hc Mcnomiucc Eli;*c Tbe Mcoonuioer ouo/c io10 
pmomession ofwikl rioc a1 dxe very inceptioii o[thoir cxisteuce ` and 1he vvild dcc is siU| vital to thco) oxtay._/ee 
David Brck. 7he Struggle h/r : History m/ lhnx &yeno/n/neu /nuiuns Shrcc 1854 at siL 5. 20. 
I-ake sturgeoti is alsocultural|ysignificant to the Momminee peop|cas the keepersofthe wi|drioc.The 
Menominee people would gather each springncu,KiesbcnaFaUutohucvco |akcoLurgeou.Tbecreutionofdams 
iotbecar}y2»mocntury|cdontbecxdcpaikxnoflakcy(urgcoonodhcMcounuioecRrarrvw1ioo,hutxcccn1efforts 
by thcstatc borencenmrrsurgcouCof1mke aturgcouootbe Mcooroioce8oservu1ioo. 5ee A. }lunx(nnnm, D.M. 
f}ruoub, D. DLcitcc 6t D. Cox, loko x///rgoox nn /he /Wbxom/neo lnuUon /Ycservo//on. , un qffb/T /owv/rJco-
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rnru,rugentc> >tt und hohnluWon reslvrcclion. . I. oi- Applied Ichthvology (Deeember 17"', 2002). 't'he establisllment 
ot this mine threatens the resur gence of botll of' these deeply inlportant parts of Menominee ways and culture. 


Mich. Admin Code R 323.1098 rcduires the water quality level to be maintaincd at a level that will protect 
eXlst111" uses. As mentioned above, k;row lllg ,^vlld I'ICe lll the tilouth ofthe Melloilililee Rlv er has been a practice 
by the Menonlinee Nation since tinle inlmenlorial, and continues to this day. See David Beck. 7'lie .St,•ugglefior 
.SelI=Dererininarinn: lfisrr„ •iv c^f>'!re ;Llc^i^c^iuinec^ Incliurn., • ,Sirn•e l8j-1 at xii, 5, 20. In addition, both Michigan and 
Wisconsin clu-rentlN , are lookin g to work with ti-ibes to ensure harvesting wild rice is protected. See Karen H. 
llsller. Nel+ • qffa •1 to lruc•k la-ilcl 1-ire icr hlic-ltigcut. GREAT- LAKES ECHO (Oct. 10, 2016) 
http:!/,-, reatlakesecho.or>t,/2016! 10/10/new-effort-to-track-wild-rice-in-michiean,/. Aquila's Antidegradation 
Demonstration does not g uarantee that nlercury will not runul'l' intu thc river, whicll would al"fect the 
Menonlinee Nation's abilitv to )ro\\ \\ ild rice and adversely inlpact tlle Stllrgeon. 


Char<lcteristics of Nollutants 


Many oi'tlle cliemiculs tllzlt v\ill be discharged are known to he toxic to aquatic life and are heavy metals which 
will renlain in the riverbcd for years to come. Revievong the characteristics ol' tllc chemicals listed in nlaterial 
satety data sllcets ls sobet- ltig, whetl tlle llilpacts to Illlillan Ilealth atld tlle eilvlroillllellt al'e considered over the 
lonL ternl. Sollle of tlle to\Ic materlals ptlse rlsks to Illllliall llealtll sul'll as toXlclty to the Ili'er. pancreas, lungs. 
kidneys, central iiervous systenl. danlage to skin and cyes. fetal inorbidity and reproductive impairments and, 
most fri o htelli11-, ot all. 1- ltiks that hav e not been cieterminecl or have not been studied with regard to conlbined 
expostlre of rllultiplc pollutants. hurtlicr, tnany ol'the listed pollutants are toxic to allllatic life. 


I'he proposed permit sets parameters for some ol' these pollutallts at levels wh1cll MDI:Q states are meant to 
protect human healtll and the environnlent. But in waters designated Itir swiniming, agrtculture, public water 
suhply, and fish hahitation. these pollutants, discharged corltinuuusly 1'or a period of years, cause real concerns 
to the people usillg the Rivers. drinking the water and eatill g the fisll. The possibility of accidental spills. 
operational nlalfunctions, tlooding, and impact of stornls needs to be included in the benetit analysis. as well as 
tllc soclal alld ecollolllic ht'netlls of the alternative of Llenial of the pernlit. 


In rcview of the dral't pernlit there are two issues that should be addressed: 


l. It is evident that there is no pernlit limit for sullate. nor does the State of MI even have a Sulfate 
standard, ancf 


?. Arsenic is def initely goin^^ tc^ l^e discllarged in llnlits that are signiGcant enough to impact resources 
inlportant to the 'I'ribe. 


In both instances tliese specitic pollutants (sullate and arscnic) are harnllul to wilcl rice and to the people that 
use it. 


It has been reported by "Authority Nutrition" that inorganic arsenic. « ,hich is the nlore toxic form, accumlllates 
in si onilicant anlounts in rice. 'I'he report goes on to indicate that lone term ingestion of inorganic arsenic may 
cause an increased risk ol' chronic diseases that include: Cancer. lligh blood pressure, vascular disease and type 
2 diabetes. 


Studies collciucted by Dr. John Pastor of thc University of Minncsota have demonstrated that wild rice is 
ezperiencing significant inipact 1ron1 increased levels ohsultate whcn it is corlverted to hydrogen sullide in the
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ucdiznenL bnpectsk) vvUd zicebavc bern showo 0m occurv/hen surface vvaterou|ta1c lcvu}s4cc wdd)in4 ' 16 


9ur[JS FishnodnViidlife Scrvioeihc[akcoturgconaroliskedascithcr1hrc8tencd0rcudangeredhv 19Vfthe20 
a1atr8vviLbin itnmi2bnO1rangc in thcUnitcd Staks. [ukc Sturgoonurethc«»h/sturgeoo species eodnmictntho 
Great Lakes basinmdure the largest freshwater fixhindigenOuatO that system. Lake stuqgeoncan be 
cooeidered a ocoohorc ` vvurmnatcr mpecisx vvith p/u{cr teropcnture und depih pce(ereocex of}ovv 50o *) coid' 
60»Faod 15-30 [eet, rtnpeo1ive|y. Lake yturgcoo ure hcnthivon:a, fecdingwu an,u|} iovcrtebnztcs oucbue ioScct 
|arvuc, croyfisb, on4i}s, clucuu, and |eccbes. & P\uu uccdato bc draftedund pub|ishcd fhrpub|iocococooni, aod 
sbou)d disouas (be |oog-temu cffectm oFhcuvy nuein|o aud othc, po||u1oots oo tho Luke Sturge0o hubitat, vvbich 
requi,couascmanucuibOih in{be imnA-und ohoct1crou. 


lo Auui\a Rcsounces nrsponuc bn MDE()`m requcui fox furtber informatinn, thev iodivato thot a xild ricc 
nmonitohng olam iy unt inukxdnd in thu ourrcnt niooitocing o|uos. Bow xi}l tbe Michigan Department of 
Eovironmon\o| (}ua|ityguurantcethutthcMcnominceTrhcs ` abi|iLy iogron/aild rict motbeMcoomioec River 
p/iU oot bc innpactcd b« tbc nuioe diuohorge inVo1be Divc,? Dwvvoud vvben vvU| 1be M[)E() providc an nnoh/ im 
o[the impacts \batvviU occuzk) tbcvvi|d hccand s1urgeon as a result of the discharge ofarScoicaodsu1fate io10 


Thn Trbc`m anccytra| ioritory j n K1ichigun iucludcd lands \ocuked in vvha1 iu novv kmovmo am Diokinsmn, 
Menominee, and Delta Coun1ies. Thcse|mid y were ceded to theDnitedStatesinthe Treatyo/}836. The Tribe 
retoJnsabisk/dcud cnooecdno k) tbe lnod, vvbioti inc|udcatbe crcatinnufthc Menonninec lndion Trheutdhc 
nnou1h Of tbc Mco0ruioue Rivcr and hcrritoria| uac a|oog tbc mume. l[his urca oJong ibo Menonoiuce River 
nrnoaiu g sigoificoot1othe Iribc audprcscrvatioo nfourbimtory, cu|k/re uud sitoofou,anccutor`srecuoios io of 
u1zooatconcero. 


Therc are upppoximnute|y 25 kuovvn cu|1urallY rc|evant mitcs |ocaicd vvithin thc footprint 0f thc pcop000d noinc 
Tbiu urcabuo o*vcr bcto dcfiucd as u`'Cultu,u\ |audscapc" ocsurveyed au such. VVc be[icvc tbr pcevinus ourvc7 
findingatn bc iocorop|ete duc in portio thc rcoonnaioauoce-|evo| tcchuiqucaaodtbedianoimea|ofthis }undncapc 
usucomnyrcbcosive ^^culturui |oodscapc." Thc pnnpomed ruiucaitc iun|udca pre-ooutact ni[1agc sitcu, ccrcroouia} 
duncedngm,ouised gundonbcda,andm,coscontuiningroouudav/hicbroaybcbudo|sitcs. Thcp/cacnccwftbcoc 
structuccm aynobo|izes thc [uncduuu| inoportnucc oFthis c0nnrnuuu| |andacapc ofoucuncestOrs ond iS o0i onmcre 
sruttcriog uf uitrm." lgooriug tbc nnum1 bomic coo`onuoo| cooccp1 ofYVa1irc Anuericau cu}tuzc 
drrnonstnVee1he lackofknnwledgcmod uod*rstuodiu&ofcuoturuarybiha\ li/e. Furtbcrouore, <hcTribe wOsu0t 
invnivcd iu [brnmn{ cooau|todno duriog aoy xurvcyiug uctivity vvith tbe [ornm000vvca|th Cu]tura| Rcmource3 
Grnup(CCilG)nrSecdonl0bgroupoothcpr 'eo{aitc. 


l[hc Tribe bax heeo usked by tbc Micbig4n Depar1nmeut of Eov)noorueuto| (}uu|ity to idcutif* bnw tbn cu|tura| 
sites v/iU hc inopactod by nuioiug acdvity. Bnwcvcr, iu ihc akscnce of un imdepcodcoi conoprehcoxive 
oroheo|ngioa| ogmessoicotuudourvcy oftbefuU projectan:a, tbc Thhe iu ooab|etopnnvid«are ypouyc. {}nb> ouc 
rcgucstforaoindcpcodcotosmcas0000tandaurvcyioconupletcdaodvwitbtkcTdbcx`ac1ivtpmrtioipsUinu,u000c, 
inc|udiug Micbigan [)epurtnocot of Bnvirou,neotu| (luo|iiy ` Miobiguu S\atc Distnric Po:oervution ()tUcc ^ the 
Cnnadiun-baxcd Agui\aRcSouross uornpooy, oriheTdbc` can fu|lyunderstaod thoa,chco|oAioa| va\ueoftbis







2016,1031]N[TwComments.ProposodK8inePennit.Aqui|aResouoom 
Pegm5of14 


ThcTribcietroub1edahout the dispositionofourburba and cultural s j teaaod thokackofconomitment0nnztbe 
Stu1c uf Michigun Department of Eoviconnueutol Qoa|ity on tbe pr0b:ctiVn und pr psurvution oF sucb oiten. 
Cuocody, tbcrc is oo protcctioo uoder Michigun Lan/ thet v/uuld ycovide {or repatriation ufhuo}ao rcmainm 
cnn{4iordwidbioburo| mitouor8uyasnociatod funerary objects locatcdw jthinthecu|tucal Sitcs, vvhoo |0catcdoo 


Tbe Stote oFMichigao docs n0i udhucc Uo po|ioies catub|iulicd bv Lhr N4iiouu| lliotoric Prencrvatioun &ct und 
Nativc /\roercuu Gruvcs & Repatriation /\cz. Thcoc Acts provide {hc busis for pro(cctiou and preservatioii of 
ouub obcu aod requinc fornia| oonmu)tadioo wiih uffeutud Tdbcu. l'hc Trbc bos fon-oai1y aubmitted 
docuuzcotaKino cStubUohiug uuu|toru\ offi|io1ioo o|airu on ouronoeoico\ |uods. When nppcoved, it im Wbc Trbe`n 
Poaidno th*d uny Munnnoinec humnun [cmuaina or funecary objeots diauovcred nr diSturbcd rnun1 bc prooerY 


Miokiglao Pub|io Auct747tookcffezt Sozkenober27, 2016, und provides. io  part` txat the Michigao 


^work coUaborative\ynith tribod goveromcuLs...k) [.. ]: amaimiand promOie!benlmkingufupp[icutiooa 
for ioc|us oo in tbe Nutioou| Reu mtcr o[Hiatorio P|uccs and foc Michigun historical cnarkcrs forpiucey 
s ificant tmUe history of Nat|vuAuiehoansinthis state; and assist anddevoop partnerships 0oseek 
cublioatid private ftindstoccrry out activi1iomto protecipreservc,andpmmote the awareness of Native 


Tbe 
	


sj i^cuut kjcouc d^u^ ihio sdc io ^| ^blc ^o 
	


} k^m ' Uu^ y^a^^oou|	
^	


n^8^^o^c P^^cs n: /a An	^v	 ^^^	/uc uo	/o	 ut^/x^or	 .
l* unique a1tribuCcm naakc o}taz tha1 <ki g sitr Iu -significant to the hie1ory of Nc8ivr f\coericuDa." fly oo1 


opp|ying1be parunleteca of/\ctZ47 ` Michigmn Dupartmcotof Environnnentn| ()ua|ity ia ou|y propo8iogcucamcy 


Wc bo\\evcthat /\ct247 i y app|ioah\c tothisurcuuod project pmronoctecsduc k)tbc vo\untazy nitbdnyv/u|0fdhc 
Weil4od Pcro\ithv&oui|u Ac«nurccs, v/hich oovvrend pns tbtappiiocUioo inoomple1c. Tbereoreoo oruodfatbcr 


|) nopennits shouldbeissuedmnti|\he:itehas uiidergone u comprehensive cultural resources sumeyio 
mccordonce vvidh tbe rcguircnocntsoFSucdon 106ofthe Nutionu| Bisk)ric preacrvo&inn/\c1(54 U.S.C. 8 
3Oh!OQ\' ', 


2) Dp() must coilabnra1c with {bc DNB so dha1 [)NB maI fulfi(l itn oblig4tioom To aasiSt n jtb the 
preparu1ion of on nppiicution bor iuc|uxion oo chc National Rens0er nf Bistoric y laccm if muCb an 
upp{iuo1inoisv/erruoted, 


3) DP() must cnsure tha1 idenhfica1ion of cultural rcsources ou-mite iu done v/idb tbe u ysis%uooc o[gmdificd 
rxpertm udeguutc|y fami|iar vvitb Meuoroinee triba| coltura| uod occbucn/oQicol rcsourcem vvbich mhou)d 
absolutc)yinc|udeibccxper1iseofibcMcnocoinccTdbuiBistoricPcnmervodoo(}tUcer(TBP());aod 


4\ No|aod yvvapsboold beupprovcdpdortouppropriutc yurvcyof1hecuhuru| and historioa| resourooVoo 
|beyitc. 


VVhen pjU die Micbigun Department of Environmental (}umiiy comnletc ao independent traditional cu|tura 
propert ies


 
iuvosigetinoaodeusuretba\tbc proposed ^ndoiniutrotivc|y mioo permi t »nn|kzadood0cs 


not rio|atc esta`Uahcd K4ichigon laws onnoonoiog goveniiuco{-k,govccnnucut onoaubutioo uud oo|\uborutoo to
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It bus beeo recommended bv odlerV dhut M[)E0 4cocpt the options provided b« /\oui10 fon tbc onntro| oF 
fua i{ive emission, such as enclosed covers onomveyors and chutes. ounical coversmve,stockpiles, minimizing 
droppoin1 from stiovc| Uo truck, wa1eringroodo rnininnizin&truffic soeoduaod maintuioiu& aoioicouom mnioture 
level in nna10-loJsdurbngtruunport,bu\a|u0ui1h dh0000side,adon1hulthcse cooy bcthcooioirounnotandardm 
n»nicab|c. lf bettcr p)ntrol nncaSurea cxi y i, K4DE0 is urord k> re0uirc thwae cOotrm|s 00 nmininnize 6mitive 
particu|atc ernisoions \o prntuct liurnuu hcdth aod {ho pn1rndo) dcposhion ufkosic pollutaots in tbc air and ou 
soDsandv/mk:c 


/\rcquircment tha< ustadfpoaiboubc in p|occ epecifioaUy k) insuccdai|ycnnopliaocc xithpoUutinocoutrn1 
nneuaupcm on an ongoing bas s. paricuim1y Fbr ochvdics such os drop pniot distauncc and truffio noeudu. 
/\ddi1ionu|ly, logbooks tho1 chronic|c \hcse onudnc c»in»|iancc obcoksxbou|d bo ken1ou mi0oaud uva\ab|e b) 
|nmpec000. 


Thc oj r peroib sbould requirc rcgulor opaci ty rcudiogv uud tbot im1ivkbuaa uSsiuncd vddb :akix/ 
roodings poopomed :s a cnmUnl rncumurc rouu1 bc fuUy 1naocd and have currcut ccrtificahno io EP/\ Me1bod 4 
snmokcsobool,audcnpicsofcoTifioo1ioosurckopLou fi|eaudcunent. 


Ennission onotro1s fbr rncrcury (Hg) froru tbc Dg rcinrt pvoceas arc statod ua bciug 99.50% effec1ivc for the 
ooudcnscrand 99.99% fbrthe curbonudsorptino. TbeTbhc bclievcmtbut thimcnotnm| mffioicnoy natcim very 
oytiroiatic, Tbc fiuo) uir po||ution perruit sbou|d rcquirr stuck teytiug foc rnoroury cnninsionm aftcr operad0oa 
bc^in iodcozoostrutethe stotcdcontrol c^^cieucy isocouratc. 


Tbcrc isu ` t uuytbiug io tho oir peroui1 opplicotiou yuggcmdng whu1 hoppoos to the churcoa| used to fi|ter Bg io 
tbo 8g ,etnrt p,ocexs. [a ihiobuud/Cd inauntberscction ofthc Cornbiucd pconi1upp]icatiou? Thc paragruphut 
<he bottonnw[pmgc2,curryiugovnrtopuge 3 o[/\pptndix } nftbcpernmi1bcginatn xonucvvh4taddrcooihis 
cnnccrn but tbe aeotcVco doeso'tuppcnroo/opicic. 


Tub|c 5-3 oppsacsto huvc unerror {bribc PSQCloos /| iocrunocnt [bcihc 3-houruveragingperiod. Shnuido`t 
tbis;cud 5]7 pn/on3 nsthcrthuo l25? 


A	rd
	


io ^hc 2U|| ^^^n^o^auduo^ o^ /\oreco^oot bet*cen ibc [ joited S1atey Euvio>no^co^d ProUec^ou uco /n^	 ^^ 
/\ueooyoud Sta{c0f Micbigun, Secdon ] does not permit tbeOnitcd States Environmental Protec1ion 
(USEPA), Doited Sta1eo /\rmy Conp« ofEn p inccrs (DSACF) ` or dhc Ondcd 3tutma Fiob & WikUife Bervice 
(0SFVV8) to wo vc thc rrquireoxeo\a nf3ection 404( ) fbr tbe kdkxwio^duaxcs oc caklgodcm nf	: 


• Secdon 3(c); Discharges witli reosonuh>epotertial horaffedogcndancered mthreatened specieSao 
dcteru/iued hv [}3FWS; 


• 3cchoo3(d);0ischaroeywi8/rcaaonuh\cpotcntial1bradvcrseinopacLxonvvotecsufammthcratatc, 
• Seodou 3(e); Dimoburges knovvn o, muspcctcd to contuin kxxic poUu1aoto io 1Oxic umouoNs (Scotimn 


101(a)(3)o{tbcCVV/\\orhazardoussubetaocesiuncportublrguantdies (Sccdun311 VfthcCW/\); 
• Sccdoo ](h); [)ischarges v/ithin cridcu| urcu y estahlished under staie oc fedccu| 1avw, iocludiug oa1ion4\
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ureas and preuervcs, sihcu idontifird or proposed under thn National Ristohc Pres ervation &ct, and 
mf1he Notionu}VVildoudSccniuRjvera3ystenl. 


Under Sectioo3(d,thcpointo[dischargewiU\mpact State endangered species andaspecieso{uonccm. To 
dats 8uuilmRcsourccnkasootprnvidcdtticML)B0widhorc|ocadicmnlml. Therciaoovvuyk)o)oamom:thctrue 
ionpuo< ofA0uiba Dcaourucs `^rescuc aod nclucuiion" uohvipy vviU havc on ibc 1hceuteucd uod end angered 


species. According to theirOworespmse,they do notintend tosubmitthe relocationplan for approval by 
MDEQuntil utime before coostmctimn. Dow can the Department orany federal ogemyadequatelyevaluate 
1bcinupaoto0o1hrea1cucdund eiidaogercdspeoinSvvithoutyuohap|4othmtiuujudcsthcuiteofrc|ocutinu,liubitat 
coodidnna, knovvU predaLor y, und if the opouieS vviU survivr Such u diaruption? Tbia has tbc poicutio] nJ 
dcoroadcal|yirnpact thcdivcodyand ecomTstcnuoftbeRjper. 


Furthennoce_ then: is no indiouiiou thui yurvcyu conccroiog dbc [bUovving threnbeued uod endangered opeuicu 
1huturckunvvub/Orore bo|ievedx»ncourinMexnonmiocc County,M4khigao,havcbmeu	: 


• Bio]: RedKnot(Cm|iddscanu\usru{a)^ USFWS k)codfied1hzeutened syecica 
• Fimwcr ug plants: Dvvorfiakm irix (irio lacostri y ); USF\VS ideot fied dbnea\coed ypcciey 
• lnsccta: Rioe ` ncmera|d dcagoufly(8nmatnch|oozhineuno); OSFWS idcutificdondaoucredopccica 
• Mammu\s:(3rayWo}f(Cuoin|unus),U8FWSideudtied endangeredspcoics 
• Momo`ols:[onudaLyns([vnmCuondcouio);OSFWSidcmtifiod th,eaicocdmpecico 
• Mucnmu u:Nortbcrn Lwno-Eoi-cd Ua1 (Myo(is ycptoctdoou i y}, [}SFlVS idcntiGed d1ccatcocd Spec\cs 


Undec Suc1iou 3(d), thm poini o[discharge is |oca|ed un thc Menoonioec Rircr, vvbicb io burderwater between 
thestatcaofM|Cbiganund VVi000usio. 


Undcr Scction 3)(e), thc dimchnnxe ndU onntuiu 1oxic aubstau\co p oa prcviouo|y idendfied. Thc )ong-tcrnz 
exposure toauch substancesbas ye1to bceo|mtediorminbined exposure to mul1iplecollutanto. Haszhe 
M[}E() 1usted thc vulidih/ mfdischargc lcvelu? )fMDF() bas o0|, bumthc [}enunnoentrcguemtcdoo independent 
asscsacnen1ofthcpoUutantdiscburgc|cvc|sidcndficdindhepenmb? }focithcractionbuabeen1uken,whvuot? 


l}nderSectiun3(h), roiuint-,activi|yund diochuruc nooy advcryu|y o[feot1hc Tribc`nhiotorio,oulturm,aodburial 
mib:o^ sitem vvbicb bavc bceo idcotificd um bC ug c|igib1c [br the Y4atiwnx| Bistodc Pkxocs orgimtry. WbUr dhc 
Tribe hasnquested that anindopendentiradihona|ou|tural properties invcstigatkmbe cooducted ofthe entire 


^oc^ n^c aod ndiao^u^ ^o\uo^o Vu {b^ ^^nocninc^ ^^vcr. ^k^ Trbc bu y rcce^ed the n:spouec froo^ dzc ^^	 _^	^	 o 
Dcpadnoent{but it im1ou |u1c tocoinncto auch uu invcodguti0n4od Uhm1tbeyCmuuoxonmupni tbo propertyovvocr 
to cornplc1c tbiu actiou. M[>E() isasking fbrso|udonm <o aprob\cro/cnnccrn vvbcn tbe cxtcn1 oftbe Probiecnoc 
oreaofcnocenni000tyutbcingfu1|yidouti6td. 


Furth:onno:,uode,Secdnn3)(h)`vvbyboo/\qui|uKcuourccsnotbucorcquircdtnideckifvv/i|daodoceoicdvens 
io VVisconain iboturecoo1aiood vvithio tbu Menorniuce Riv#rv/u0ucshed? Thc E\/\ nniy idcobOes tbolthcncarc 
no*xi|d uod ncenic riveravvi1hin K1iobigun thuturco}o yctotbc pr jcctoitc. Hovvcvcc\he El/\ Cuils totuko ioto 
aucouutthc Piueuod Pnpp|c VVi1d Divccs, locaiedw/ithin FlupoocrCoun\yond vvitbiutbe MeoonoinccFlivor 


^  
VVutcmhcd. 8oth >^ivcry v/^rc dcsi^notcd b^ dh^ V^imcouo/u ^tutc L.cgio|o8un: aa VVi|d 8ivc/s in l465 / . W/D 
Lhenc bt ony oomtSscucn1 ofdimchuroc innp|icadono on tbeme 1wo `\*i\d and socuio" [ivcr dcsigumdoom of 


I vNoonsin DepartmentofNmtum| nesouues. ZOId. http://dnr.wi.gov/mpic/Lands/vV |dRivers/pinepopp|e/
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tbia VViocotiain desigoatcd vviLd rivc, flovxs inbm dhe Monoonioce Rivec, therc ia u potential toc icupoots uo 
skngeon fronude Me0000inue F{ivcrrnigcotc imtothe Pikc RLiverfrorudov/un1neam.' 


lYhy bas1becc oot heen odircCi pcvievvofthe pennits by DSEPf\, (lSACE, aOd OSFVVS? Hostbcro bceo a 
oio1rcvievv0f1hepconito bctvveen thc idcntificd fedonul ugeocicmand tbo MDE()? 


Beothc MZ)ED transrnittcd ucopy of\hc connPlzte pernoiiapplico1iuo rrccived to ioc1udcibe/\gui|uRcoourcra 
rcspoose10 MDE() ` S requcstfbcnddbiooul infhrnoaLi0n? lfnot, vvhondoeatbo MD£0 intcndtobaoorud auch 
io(brmoadoo io tbr 0nited S1otes Euvironmcn1ul P,otcc{iooA8cnuy formovievv? 


8on/ hus MDE() and /\qui|o !lesources ` Inc. rempooded to thc fedeno| o}jcction imsucd io &ugumt 2016 fronn 
[}DEPA |o1hcupprovulo[1bepcnnit? 


VVby vvuo thonc uo public invu|verneni in the moeedug betvvccn DSEP/\, ibe M[]E0 uod &gui|a}lesouocea, {uc., 
vvhicbnocurrcdiu8epteco6cr20lhfor thcpurposeno[uddrcmning thefedoru\o6ieotioutopcunitiaaUuuce? 


The Tribc uoderatmodS thot the 2011 Meruoraodunu of /\A,ccnncot is rc\a1cd tn 8eutioo 404 and wet)4ods 
perniittiog, buttheTri6c ie inc|udiug thesc cnrnroon1s bercin auudcnoona1r}iuo ofthe commeotiou bctnecu{be 
ooine uperadion aod itu irupoct to wetlaods as u rcsu|t ofdruvvdowu° Tbe Tribc o6ieuts tn thc ioauaocc ofa 
pennit to rninc vviLbout thc avni|ab\e iofbonudon uod dns[t n/edundo prrnmit upp|ico1iun vvhicb v/ould 
dcnu0nm\rato any irnpauts botv/ecu the roinc operatione und vvedaods bo|b oositc aod oear thc po]p0Sed 
noinc. Focthim reaaoo tbe Tribc is subonitting tbcse oomnnoen1s n:Qurding the MOA 8ud vvetlaods ioaues tbat amo 
ovcr|uppiogn/itkthc onioiugpcnniL 


Upou fur1berrcvievv ` ibo 7
-ribt bas idco1ified tbe fbUnvviugvvdbio tbe NPDES drof{pernit: 


On iho kqpmfpuge 5; tbcre isrcfereocctoa Pollution }ncidenL Pncvcrtioo y|ao, bu1 nndetai|mas hu v/heuLhia 
yiuu vvou[d bcdoveloped urvvhst typcaufpmranuctcra v/itb vvou|d boaddrcayiog. 


Scctioo 1.2, p.3), oueo1ious 1bot eo '`optiooal purtrcu<nucnt syv1euz oddo:msiog tbo [)xidc 7W8LMF ieochate is 
uodcrcuosiderstiootoeohmoceopecatioom." Dodrrv/bosocoo y iderotioo imthcpcotm:4trucotsystcou, aod vvha1 
ure 1he circurostoucom uudcr vvhich thie pcctreukmnmn\ syuteno vvou[d bc rcquiccd, un oppoaod to np1ionu{Y lfthe 
yrm1reutomontsystero iuooumtzucted, hnv/ wil] tbeuperatioos br^^eohouced`"audvvhatrondifica1ioustopcnod 
conditioosnou|docsul1? 


Bcctioo 1.4, the firSt pmoqgraoh rofercocea tbo domigouted uxrs 0o bn protccted, bu| tbeze is no s«p1onatioo or 
rctercnceaa\u h0vvtbc app}ioauiplans ou pcotoctiug tboee liuied umco. Tbcrc iVapenmit reguicoroentooted for 
Part4\ VVuotc VVaterCoumtructiou Pcnmitundt6eapp|icun1 otatestboltbiowitb bcyursucd ampartoftbe fioal 
deoi&u to 1he VVuuie Wutcr Treatroeut Piunt fioa| dcsign. /L/\bough tbiu eppeucu to he cou yiotcot vvitb tbe 
rcgu|a1oryrcquirecueota, itio uncleurvvbm[no\c tbc puhlic bao boroppoouoi1y io n:viovvingthcnodctai|so[tke 
cony|ruodon aod tbe npociGc fiou| drVigo. 9|oasc c|arifv bovv tbe public im iovoivud io tbio pmrt and vvbat 
iicom|incuazeiuc|uded. 


Scction 1.4, p. 6, referenueotn thc uacofcyuoidc iu tbcproceomtocxbect gold, but givcroo fudberdctailsor 
rcfercocraato hovvtbc YyVVTy vvii| oddncyxoyanidc. Plsascprovidcdctui1smrrcfercnce vvhere tbedetai|s for 
VVVVTPcyuoide trnutozeutprocesm ix loca\ed. Wisnoosiu vvuters urc irnrocdiotc!y »diaccutooddovvomtrcuoz froro 
tho discbuzge paint. P\cuscdcOne the roQu\ckocy ro|e ofWimconsin io 1hc NPDE8 p/occsS p/beo dbe State iutbe 
reciyien<ofdisohurge watrm. 


2YvbconsinDepammentnfNatu,a|Resuuoes.2016.
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Scution 1.4, p. 6` statcs thaL "\n ihc oveot recyo|cd water "dthin tbn cuiUa dcvelopy cootamninuot couooutru1ioum 
dhat sigiiificantly interfemc vvith thc cniUiug pruceuSes uod tha1 in1erfercncc cmnuot bc c|ionioatod dhrougb 
appropdate treatment ofthe recycb water, the MDEQ nay al)uw a discharge inan amount necessary to correct 
tbc iotorfecenoepnobleno uftcrinotailoti000fappoopriudnto:o1rnroL" TbisupPrnzmto bearcfercocek) 40C.F.R. 
G 440.104/bV2)(iU, vvbiciial yosuym, -Tbiadisubargc shaU bcsubjcct to tbc iiroitmtiona ofpurugnapb [40C.F.B. 
844O.|O4(4)].The faci|ityshmUhave the burden of demonstrating to the pen-nitting authority that thcdisohargc 
is uccessary k> ciiouiomte intcrfeccnCc in tbc oco rccovcry pr0cens ood th8t ths )otcrfernocc could oot be 
cOnuiun&ed 1hnouuh oppropriate trco1nocot ofihe rccycic vvuter." Pleuuc txplaio uudcr nhot cinzurnstuuoco, aod 
hom often, 1hc fac|ity vvould br u[lovvcd k/ noukc xuob diocburges, v/hot DEO `y criteria p/ou\d bc fornmukioQ a 
detcrcu\uu1ion ihottbcdiauburgc v/ux ueucsmary, oud hovv it vvou|d bcd«teouincd 1bot aoy aucbdiScb8rgcs arc 
hclovv1he linaits yct in 8 440.104(u)Y VVbei osmurauccs have beeo orvvii} bc pnovidcd thot sucb diuubazges 
vvou|d bc curc, catbcr 1bnn routioc? Uus \be pcnoit appiiouot providcd any infbonctioo oo dze bamim oftbe 
pr jec1cd frcqueucy nfaoob disrliurgeo? [foo1, ho`v vvi}} DE() cn8kc 8 dctucnninutioo am to thc uctoo1 \cvel of 
pn(}utno1stha1vviil bcdischorged inasctperindof1imne. say, annnnthnruvcar? 


SeuLion l .6, ae otu1cd obuve \be S{u{o of Wiuoousiu is »dieceut to the cnioe $itc, yet {hcoc ia no oucntion ofthis 
(aot or hovv thc sitc inopoc1s unY of\Viscnnsin |uod or vvo1er pc80uroco. 9|oaee pouvide c|arificudion 0n thuae 
projected ionpuc1s 


Socdon 2.0, Figu»ca 2-1 uud 2-2 arr baoed on uonua| uvurage pncciyitaiino, but tbccc ia no rc5orcoue to vvberc 
tbe moiuul preciyitation doto im derircd. ][hc scmle ofpreoiyi(o1ion c4o vary grcody ucnoys thc rcgiou oDd cvcu 
uuvous ihc Statc. y40ie 2 in Figuce Z-1 indio4tc that tbu avoruge oiuxirouro ruiofal| iS 1.06 m/yc, bu1 therc i3 o0 


nrfercnce to vvhere thiadato ix producod. 


Seotimo 2.1. p. 8, iod j cu1ea tbut tbc grouudp/atcr ioflovv nmnde|ing is dcnorihcd over u sevco year nnioe |ife. 
llowcvcr, iothu |oudsvvappropoou| currout|y postcdfbrpub|ic cumuruooLtbecatiuuuiod iifeo[tbmnnioc ia liStcd 
assistccoycora. Giveu tbimdiscropuucy1hutu}ao im p,esont inthe roioiogpeooitcuoroudy pcndiogbe8zce DBO, 
uod vvhicb is rct'erenced in tbc NyDFS pconi( uPpliouiioo, hovv vvill OE8 detcmu)nr vvbetbecibe rnincdruinuge 
v/atcr charactrris<ics, goouudvvatcr flov/s dovvo cxposcd pii v/alls, aud c000titucot conoeutcabuus cunrut|y 
pr 'ccted ure reprcSen1adve oftbc uctua| cun0000u1ionm and cha,ac1crisbcs of1hc gr0undvvatcr dhat vvil\ oucur 
overtho)ifenfLheroiue? 


Sccdon2.2.|, MiU Rzagcotu; vvhut iethccouuunoptiuorotem basedoo? 0occagaiuifthcruinc}ife imihedrivin@ 
facturnnd i1 imestinnatcde1ouveoyeara, hutotberiofnmmudon in 1he MPA \udioutc hcou|d hc 10 ycmrmor 
|ongor` nnuldtbisohaugcibeuwcoumunopdon ca1es? {fso p|came prnvidc1bcu|tcmna1ivcoaies. 


8eotion 2.2.3, Moko-up Woter: 1bc descriptioo iu tbio scution abnuid udd eotirnatem o[addidoua} volumn tbu1 
vvi|) be uddcd to tbc proccoouo u ccsultof tbc niokc-up woior. Thiocould change cnutaouiu4nt loadiogsuud 
coonpooidonofdisobmogc nsnccou|to[udditional w/n<er. Plca»eadddctoi}atoaddrcostbio. 


Sncdoo 2.3, p. 9, mtates tbat cootoct waier `vi|| be rnutcd ioto thc Cou1aot VVatcr Businm, vvbioh vvi/l be |incd. 
\Vi|| ihcddcbcs rou1ing (be uon1uci vvutcrUo tbc Cooiuct Wa|nr Busion bo iiucd? lfuot, vvheture1bc e6bnnutcm 
fbr p0tcotia||y rcuo1ivu rnuteria| |eachimg h'ocn und/or cncaping tbc ditches ` botb duriog oonnu| operadoms and 
dnoco n[ Qncutcr pcucipkotioo, flooding, snov//uck, ctc.? Furthcr, Tob\c 2-1, eshruadug the p/atcr gua|ity 
chunactcdxdon. u\oo is based oo ao codoza1ed mevco yoo, |ife ofoo)oc. Agoilu Beoourccs` s<otcd projection ofu 
sixtccn-year |\fe of cuinc cal\a \oto qucuiion Uhe vu|idity n[ tbexc osdcoo1cy . Tbe nix1ccn-yco, i\fe of roinc 
entinnaieswhnuid herequicedosvvc\|.
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Scction 2.34 ` TWRMF Leucbute; tbcnc urc omvcru| general stuLen)cots mudc iu thc tv/o paragraphs tbat sbould 
be 8pecified to prDvidc detailS ou iusues |ikl vn|uOoca ` Con{arDiouot , o8odc| iuputs mnd options ncleotcd. The 
Trbc suboitted u request ƒor ioforoiation oo January 72, 2016 doat dotaikzd opecifiC o>odc|ing quest i ons and a 
ccquey\ fonihe mndu} (ucc attuched |crker). The Trbc is uvvatiog thc informatoo uod in aga i n rcquostiog it be 
prnvidcd iu ocdcr thai ouz csprrta cooy better dehcnninc how vvater guaUty niU bc onanaged as pert oftbe 
TWRMFuDdineatmeotofwushoxduriognoineopcnUions. 


Seotinu2.4. p. 10, atutca thotihoCWf}surcdraigned [ura lOU'yenr ` 24-bourotuooevcoL Givcoibcproxinaity 
o[thepnupoyedtaci|iiytothcMcnonoinccood8bakey8ivcos`thcfloodpiaio,uudcegu1utcdwet|4ods^i1isooly 
prudcot thotthe[WB y should bedcoiQucd fnrujAA-ycurVi000evcnt. 


Sccdno 2.4.1, 8oaio DeaiQos-, pleasc providc dcscripdon ofbovvnooni1oriugvvill occuraf\cropeoatinom. VVba1 
io (he expectcd !ite ofthc HDPE iioer? Mooitnriog vvcll [VV-13 appoaro t0 bo iu the Tai/iDg8 Manugenoeot 
Fnciliiy? P|cmseyr0vidc c{udficu\innastohuvvihis vveU vvi|| functioo ifit i8 iotbcb0uodaries0f thcvvasteoOck 
managemcn%urca. 


Sccdoo 2.5, p. 10, coeotiona 1hu1 u Sk`roo \Vutcr yoUu1ioo Pncnontion P|an uod P0llutioo locidect Prrvcotiuo 
P|anv/i!|bcdcvel0prdutvnmoo1imnc In thc futurc^v/hcn furtbcrinfonmm1iuobccnnocxuvai\ub|c." Tbio secdoo 
im vmgue 8ud prOvidem tbe pub|ic oo mpportuni1y 10 reviev/ aod cocnmocu1 oo ibeSc ampcczs nfthe peooir 
upp|icutiou. P|euSodmscribc bovvthe SW9PP vvi|l br rcvicvved heforo fina}ization and theTr|bevvnu1d ncquest 
ibu( udmoft copy 6c pnov)ded prior (o uppruvu|. Wi|| thc di ycbazgc v/ci|nnds fronn iho o0o-coo{aot o1nnn v/uter 
oreuocxpericnoeaconurounitytyprchunge? TbistypeoFio)pao1sbou|dbcauoonscdasitv/i\|rcmu)tinPo\cutial 
|oosiofuncd0naiva|ucs. Sce cornnmentubovcunderScciion2.4. Thiacornrucn1app|icstOboLh1hcNCWBund 
CWB^ 


Tbere unc uo discuonioos n:lub:d to faoio/m asnociaicd vvith clirou1e cbaugc pncdictivc cnodcln. Tbose 1ypos of 
PrediCtive dsta could uigniOcaot|y irnpaot thc voluooe ofstoron vvatcr ouccno1|y caiuulatcd tbnnugh thc CWB 
[)euigo Procedure. P\eusn pnwvide a diucumsion thu{ detai}s huvv predictivc c|iroa1e cbunge coode1s are factorcd 
iotn1bcproccdurc. 


[>ucingreclu000(inutbc p1anstatea ihu1u|tccootivenoctilodsumu|d iocludeporiodic punopiug totunkcrt,uckmfor 
diaposo} o1 m |ocai V/VVT p . 9|euxe opcci[' vvherc thia plant io |ocatcd und hnv/ the locu| WVKTP plaua oo 
treotiog and dispoaioAofcxucsn wuaie oouteriu|s ond vo\uoue. Ravca|| locul pconito to utilizcthu |ocal WWTp 
bcenupp|ird[or? 


ScudOn3.l.3,ReaciorTauko^VVU\0p1irnizuti0no[thefaoi|iiyduriogope[ution,rcquice4ddi1iooulpu6/iCoobcc 
andoorncncniperipd? 


Smotion 3.1.6_ p. 12 atutcothot tn nuuctthc rcguiredcfflurut P8 |inoiL ou)furic ucidoraodiuon bvdcosidcv/i|l bo 
addcdtothevvo\er, vvbiohvviU 1hco hcdiachazgcd intothc Menonuiuce River. 6u1fbricacid isbigbly oonmuive, 
knovvo|ocnrtributctoucid cain, and koowoio bc toxio toaguodo life. SodiurnhYdrnxidc, vvhicb iauoonmive, 
knmen 0n cuuse cye uud akin initaAinn, and im uscd 0orovoo ood dosin oleomers, is koovvn to br toxio to aquadc 
life. Wcre mny othcc abcrnativca oouxidcrnd, or is dbo nddkioo o[dbese cbomicale dze nnJy option pri o r to 
discharging tbe effluent ioto U'c &{cnoruiuoc QLiver? Hovvv/Ul thc oddidonnfou|fudu ucidbctn:utcd witbbntbe 
facibty before discharge occurs? The statemeN re garding p8 effloent |imits should be referencing the actual 
!iroitu. Phaac providc a refercooc bo oH Ucuiio set fbc the diechmn«e und vwkut thc cxoecLcd pH of dimu6urvc 
vrukervjUbe.
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Scction3.lJ, Soiids Rand|iuD ^thoce are nn apcoificdctai|sprovided fortbcoffsitcdisoosad facUiryor 
cbaractedzutino ofthe p/ustc dbu1v/iU be ncntto the disposal oitc. P|eooe providctbc k)cadouo[thc facility uod 
nashc churuoteriZatiwn ioformution fbrtbe ao|ido. 


Soctoo 3.1.8, p. 12, discusses the optional pre{reotnmcnt vyuteno ` uhkd) is projectedto bcaoscoocdm1akaterdate 
usu ^oodoffinal ioccdng." Hov/niU [}E() onacsethim CmciUiynfterthe fact (is yu000eofupermid? Bnvv 
vvi!| thc oub/io have au Vpponuoity k) &et comments in v/hcn dherc wiU on1y bc T)E() Stuffrevicving fiou 
engineeriogplunoafteru penoit i y issucd? }\t whut poiot vvi|l the publio bc providnd vvith thc inforuzution oo 
thc "optional prntrCabzoeo1 sya<enn," v/ho wjU dcteo-nine vvhetber o« uot it ie optional, aod buscd oo n^hut 
orbcdo2 


Secdon 3.2, Botinated YVWTP [nfluout Woic, Quo ity; 1bc last oen&noo im am[iguouo aud nu1 0foiace fov thio 
scctiou, vliiCh ie °ioƒlocot waterqucdik^ ` Thc stukznen\ xhould bc ronoved uulesm rcfeceucc ia p/ovided 0w 
detai/ouPihepncviuus nccti0nsuodaddressspecifioxofthe offloeniauataked io above coinments provi ded 6v 
thc Tribe. VVhy ucc 8/\CD-` s refereoucd berr? Sioce ihe BA[}T ` s orco't cnforccoble, the nnly rufen:ocr tm 
stuodnn]y olinuld beihc M[}E()ru|coihatwouidevcoiuo(iyrcsu|t iu thcpennit}inuitSifiasucd. 


Scction 3.3.1, Cedified VV4stmv/utecIrcutrocnt (}peruior; <henc nno cooflicbng Stattoncuts iu dhe dcncripiiuus of 
cortiDsd mpccuinrs. ln tbc firut scutcnce is idendficu nuc or nonrc, yci lutcr io the pucugraph it i8 o|carthut tborr 
vvi|l be rou}tip|e operatorS reguircd that vvi\| hamdlc operationm for indue1ria|, Stonm vvatmr and coOstruotion. 
Plcamcadd c1arificnboo tnibis sccbon to ideu1if* hovvnnuny uperatora vvi|| bc eo)p|oYed. 


/\dditiona}1y ihc |ao1 meoteocc is cooGusiug {o tbc ox\eui ibut tbc cio ysificadoos arc ideo1ified, yet thore Qre oo 
dcfinidvc ch1eri4 prmvidcd iha1 reference vvbat is uctuully ncquircJ b» M[)E() fbr ao operatorc}ausificeti0o iu uo 
lodup da| Wuubep/aicr(}peratinn. P)caso provide proporncfercooc to dhe ac1ua| M[)E[)orutbcrMichigounuleo 
1h(tzegu|a1clodushia}[}perutocs. 


Section ^.3.2, p. 14, /egucuts vvaivcrs Fbr Biocbennicu1 ()xygco Dennmnd — 5 duyn oud ChcVuical Uxygen 
drnnund, s18tiog that theoc 1*o parun}etcra ace uot oxptcted in niius vvatcr y . P1tuac cxpluiu vvby ihey urc o0t 
expcc1ed and`vbctherDE()vvi|| gron|thevvaivcrs,andoo`vbut buSiu. 


Scc1iou 3.3.2, Moni1oriog; cfflucni ruonitoring abould bc onuductod nt tbc uutfa|| loca1ioo aud not snmocvvbco: 
v/ithiuthediachargc |ioc. Addid000||y 1heru isoo ooention ofsurfaoevvmtcrm000itorio8 iutbe civcr. Thcreure 
oo retercnceo to u noining rooe or p|aos fbc oaonp|iu& ut rnixiog uooe |ocatiOn. WiU 9/inoonSin Dcyaomeot of 
No1uro| Resotirces be part of tbe ulouikxriu^olun uiocotbc ad\uccotv/atcris vvidlin dhe ^V[^4ll jm^sdic^on? 


5ou(ion 3.4, (}u1fall foc Tre4ted Water Discliarge (o ibe Menorniocc River; tbcre in uV oleotion ofWimcnnsio 
Dcpartmcnt mfNaturu| &csoorccs ` 401 CertiDotiou, mixirg zone or Total Mu imum Daik Loads. Piease 
providcclacty regarding thcscuapeuLp V[de discharge. 


Tberc in a |isting providcd fhr Miobiguo xyecia| a1a(uu ruuosel epecies, bu( oo rchcncucc 10 putentiu]ly betcd 
Wisonnsin nnuoocla? Pbease inc|udc udosc i inn ofhov/otbernpccics vviU be protected. Tbcre is no ourotinn 
ofuny o<bcr |iSUed mpccies (Fcdcru1 or Statex) or potentiul ioopaotu mx u cemub nfci ; u 1iudog aud 
descdpLion shou|d be provided hVr auy iovertehro{en ` fish ` unlphibianm 0r rco1/cu A descriptioii nhnu|d he 
inc|udcdk/addrcun |ougb:rol inopoots thut vvU| rcsultduo to the discharge of pollutants and additional 1u;ge 
volunieo[vvu\ccnndhcmystcro. 


Section 3.4, p. 14, Sta4wa dhat o Muaae[ Rcacue y|an wiU be dcvr>nncd oud ioiplcnncotcd. Tbiu Pluu needs bm hc 
droftodundpuh|isliedforoubUcoonnmcot,uodshouk|discusxUhc	e[fectsofhcavymetuaaodothcr
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poUu1untsonthe nluaoe|s_vvhiuhoons(iUu\cmo/idcu| 6|txuii0000nnponnntoftheequuou|turc, bo1b iothe lonng- 


Antidegradation Demmomntrati*m 


Backaround 


Tbo [)nxft Permit ioo\udea o aectiVo akuting tha1 l|ue Departmeiit baa dc1couiocd that the pennittce'a 
Antidegradation Dcmoomtrudon, bumcd nn io{ormu<ino n:quired hv Subculc (4) ofD 323.1098, sbovvV tbat 
\oweringoFv/atecgua|ity ia ncccasary to mupport ihe idcnbficd iruportantmnoio| and ccuoomicdevckonmeot io 
theuo:a. 


Thc Aniidcgruda1ioo Donoou0iotion is n:quircd undccthc Fcdcn)| Cleuu VVstcc&ct, 8ccdVo 30 3), 33 U.S.C. 
1313, amd vvum dovciopcd to pro(cct ibc pub|ic heu|th und vve|fa,c, cnbumcc thc gua|ity ofvvatcr, aod ooeet tbc 
m}^ecdvc ofthe Act 10 "restoro euJ uia|n1oio thc chenoicaL pbysioe| oud bio|ogical iotegciiy" ofthc natioo`x 
w4tcrx. Purouout1oibcFsdcral/\otidcgrududonvcquin:coco1out4OC.ED.&|3\.l2(m)(2)/ii\,'^BcfbrcaUovviog 
uny |0vering o[hiob v/utcr quu ity, pumuant tu paragraph bA(2) ofihis scciioo, thc Statc sha i find, ofter uu 
onolysis of al{eoou1iveo, tbut suob u |ovvoring i y uccosoery to occonmo,ndaic imupoctaut ccoonnnic o« sooial 
dcvc|0pnucot in thc urca in vvliicb |he p/atcrS ur* locuitd. Tbu unalyais ofo}tenO4tivuu shul| cva|oate u roogc nf 
pructicub|c a1tc,ou1ivcn that wnu|d preveni or |cmscn the degnadatioo aosooia1cd v/i1h tbo proposcd activdy. 
Wben the unu\ymisofalterna1ives ideodfiex oue orruoce pcacticab|o u|ternativeo, {hc Stutc ohul( oo\y fiod thut u 
|op/eriug im neccesary if onc yuch a||enua[ive io sc|ecicd [br iolplcrocntodou." Miob. Adroio. CVde R. 
323.1098(4)(1). lfnopruchoab|eu|Lcrnu1ivc isavailublc ` thcdischurgerruust eva/uotcaudinmplorncut eobunced 
(reutnocnt 1eohniquea ihat liuve bcco doru0o8ira1cd to cliruiootc any BCC`m ot a rcas0uabin ons\. T< 
^23.1098(4)(ii). 


Ep/\`s Ao\idegradation guidaucc strcx yco tbc imopVrtuuce uf idcodFviog uud pootcc[iog Tier 2 (bigh-quolity) 
v/nters aod o[obtuiniog locu| inpu1 in(V thc NPD6S pornoittiug pcoccss. Ths CUVf\ /\otideecadati0n poovisioo 
vas put iutu plucc ue au udditiooa| pnn1ectivc oocaxurc uod shoo|d oot be caaily hypasacd if thc apyl(coot ouu 
mncnc|ynuokoaxbovviog tba{ 1bcrc vvi|| besonucebod'temm iocrcasc incconnnniu aotivi(y. 


Micbigao`m una|yoiu o[ vvbctbcr tbc iovvedog o[ tbc pvater guuli1y ix -uccesmary tn occocucuodeke iozyonuot 
cconomuic orsouiuldcvc|opnneu\ io1bc orcu in vvbich\hn vvateo urc |ocutod,"rcguirosmnorethuna nhov/ingtb8t 
(hc dogradutioo v/il| ncyult io sooae coonocoic guin. [1 u|so ncquincn a abovviog tbat the econornic aud 000iu| 
dcvc|oprucu( im '`inupod4ut.` - Tbc inopnrtancu of tho usuccied cconoouic und aucia| deveinpnoeot shou|d bc 
de1enmined boxcdoonua|yaisofbnththeuruouotostinnutnd goinu, aod by vvbonothrguino n/ill hercalizcd; amd 
tbce0000rn\candaocialcnatuoF1beoperation,undwhovvi||hcarsbort-uud1oog-tcrnucootuo[thoscburdcos. 


prencod7,dierc buu beeo un dccnonxiratioo of<he accuracyund/orvolidhynfibc o||eoed econonnic und xocial 
bcnefit dctcouiou1i000 rnudc by &qui|u }{eoources, \nc. VVbi|e /\guila }lcsouzues, Imo. ` s uornooioxioocd theic 
ovvo Rcsexu:h Kcpon io Novemober 2015, tbio report }aoks pc;tincnt io{booudon to uoccms the buc oegn1ivc 
impac1wfnnu{errous nuioiogon ihc tuuriunn ioduatry, vvliich iGunn 'occoubibutortotbcccouoonicbuscoftbia 
orea,uod|aoky idcutificudnoofihctcucicupuct topvnportyvn|ucsiutheregion. /\preoentotinoinJuon20}hoo 
1hecuouonuic and souio| huoe§tanFibe Qnck Forty Pr eot vvosornere reDucgitudoonfinfonoa1ioonsScrted by
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/\quiia Resources, {nc. wi\h oo cxternoJ va1ida1ion of !bc infbnnudou. Io the pao , tho Trbc baa reguenUed 
ground modeling filesmnd mdicr inent io{ornnation frocu thc Mioiiigao Department ofEovin)onmoota| 
0mality xtio |uicr ackoovvicdoed thu1 {bcy did not liavt ihe ticne ` ccuources, or wherew i thal to vo}idate the 
AquilaResources submissioDcmncerning ground watermodoliug and validity; has the Department taken the 
saozcappnnaoboogcocniogvolida1ionofthcnociu|ondecon0cnicguiou}/egcdhv&qui[oRcs0urcea,Ioo.7 


Aqui|u's Aotidcgradatiou Dcroon y{mkinn atotcs thui `^on aite pernonoc} rcguircroeuts duciu8 nperatioos arc 
expeotcd to 6c appzoximuatc\y 100 enaployccu during fu|l pcnductiuo." Sec /\pp. T\ Antidcgcudatiou 
Dcxoon y1natiVo u< Ecouonmis und Socia| Devu|oponcot. Roughly tvveoty o{ tbe cnup|nyees vvi1l bc hircd frOco 
outmidcof tho rcgionrcouhiog inupopu}ution incn:ase, vvhich/\quUu000aidered a 80ciai bcneflL Mnrcover, thc 
Dccnoostnstioo Stadcvthcrc n/ill bc incocuncd |oca} n:vcoucandcoumunoerspcnding duct0thc iovc y ooeot. VVhile 
i1 scernso|car<hut thcro vvii1 be u reu|_ iftrcnporary. lnon| coouoruio 600at ` it is diffiou}t10 sccbovv 100 'obs oud 
a popuiation inco:uec of20 pcop}c ia °^irnportant" to u county 0fover 23,000 uUd bum an uocnup|oyoueot zatc 
bt}ovv 5%. Fur1her, it im uocleazvvha1 tbeaotuu| uonouo(0fcapita| aodnperutiugpuroliooesthut vvi|| bc supp|icd 
by }ocul vendors, thenctual onoouniof1axesthatvvi|1 be geoerated, andtheuctua| effectonthccuouoruy frooz 
thcnniningoporationsvvi|i bc Moouovcr, <hocc is no indicoiinothui DE0cooSidored tho l0Ssnfproperty vu1ue 
kzWhcud\4ccoipnnpertyovvocraund oibcrsneurby thu1v/i|| bcsubjcctcdtoHle noiscand liehtpo\lutiundhet`v81 
uouonupuuy thc b)aatiug, cxcavatiog, crushiog uod buu1iu8 of tons aod tooa ofcuaterial, rnuch 0f it tnxio oc 
rcantivc, Fbryuurx. Econoroicaod souial iosoesa|so vvill mffect 1A0Sevvho ccoidcaoroSs\he Mcnocoiuee Diverio 
Wisonoainv/herrthe tux rcvcoucto the ]ncul und xto(e govccomncotovvil} noi bo rcu(izcd. Thercu\uo iS thc loos 
ufthequieic oyrnentoftheprnpc,tyoftbemc6acuntond dovvusiceam|audovvuerS,undfortbnmov/bofrequeoT 
the oeurby publio arcns fbrfishing, boutiog uod o1hurrccreu1iou. Fina1ly,thenc vvill bcucuoeutlyuoquootified 
|oaa oFthc culturai cceou,ccn knovvo to bt |ocatcd on \hc prnpoaed ooinc sitc, vvhich is an ureu s4cncd to 1hc 
Mcoonuincc Tribc of Winoonsin, ond vvhich vvil| n:preonnt u dcp|ction oFthe cuburm| noaources io the urco fnr 
bo1htcibol nmernbersaDd Non-/udiunu. 


Thc[e a\rnoa< ccrtuiD)y vvi|i bc o |o ye io tbc |ocu| k/urisnu coononzy, vvhich ia difficult to quaotif", pardcu|a6y 
bccmuaesuch|omseaunc|ikc1y1oex{end buyoudtbc|i|eo[tticroinc. Curroudy ` {be|ongcotcatimoateof theroinc 
}ife is xixieeo ycuns. 'Fbc degrodatinu ofthc v/uicrufter 000iinu4| disohurge oftnxiC nnmteriu|s fn[thc \i{e Vfthe 
n)ine` coup)cd vvitb 1he Ukclihood ihat cootoruinu1ion 0f gcoundvvu\or vviU cootinuc uftc, n\ior c|osunc, wil| 
oOeci ihc long'0com aociu| und ecoomno|c chacactcr oFtbc ureu. The DG[> ` n conuideotioo nfvvhzther, the 
ecoonroic and mmcia| bcucfitou,e inuporTan\shou1d inc\udeanosncmomoco\ofvvhe1hertbe bcncfita vvill c0otioue 
toexistu/iertbcoliuto|oscy,uodv/licthcrthcdegradatiomofthcwa1erqua|ity,|oosofuscof the Moonmuioee 
Rivcr, ut leuat io part, fnr rccncati0u, fiohimg, svvirnnziug, /oss of icrcylaceubic cuitural rroounces and 
dinoioishnnco\ofthcguaj ity o/]ife0verihc 1ong-tenn aco |eos irnportuut thuo ihe obon-tonn rconornic beoefitS. 


U io ucor}y ionpoxsible toevu|uutcihc los y n[{bcchuroctc/oftbc arcufrnul uquicL /ecreutioou|, rura| ureatn a 
|oud ` bright, indoetriu} si1e vvbevc imxic cheruioolo ut-e 000dnuous|y dischurgcd ioto tbe vvater, uir eod uoU ` oud 
bcuvy1rucka carryingtoxiu was1e pusshy bomneo nmublp|ctinmcsuduy uo oarrow, curviuArund cooda. Thc 
dctcnnioudom o{v^hoibcrtbc proposed cmonocnio aod aociu| beoefits 4cs``imoportanL `- Lbcrcforc, noumlbebuocd. 
on pub|iv ioput fr000 pcoplr ^io (he acco in vvhicb ihc vvatc/m u{e |ocated." The on)y faic v/uy to evco atteropt 
sucbncomup|rseva|uudouis toa||ovvfhropublicbcuriogontbcNPDE5penni1o1mne. lnpmrticular,thcpu6|ic 
hcurioDohou|d oddrcso tbc issuo nfvvbcther, in tbu Coce ofthe social uod ccouumnic }oameothot vvi|\ occoouyaoy 
thedimchurgc iu10 dbe Menonninec and Sb:kcy Divcrs, thc stiod'tcnn ccoonnoioand sociu| bcncfitsare. io  fact, 
iroportmnt to the peop|e in tho arcu iu vvbicb tbr wv4teruonc |ocoted.
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thc hrucess hy %\hich ikquila eliminatcd each of • these options and Wltetlier Aquil,-i missed another plausible 
aIternntive. PurthMr. MD[:Q should consider nhcther there is another alternative that was not evaluated by 
A^luila that \Wuld eliirninate the nccd fiOr the point source discharie as required hN f Mich. Admin. Code R. 
323.109$(4)(B)(i) With i-e p-ards to Lnhanced 1'reatnient Tccllniques. Aquila stated in the Demonstration that it 
is e\•aluatin`̂  a pretreatnient system to reduce the nuorc concentrated mercury that mll be present in thr 
wastewater. but Aquifa has not guaranteed to use the hretreatment system. R. 323.1098(B)(ii) requires Aquila to 
implcnwnt tilis trcatrnicrtt systcm il • thc cost is rcasonahlc: thus, thc treatnlernt systenl should be evaluated to 
(lrtcrnline i1• the cost is reasonable be:fure a NPDES permit is granted 


I hc 'l ribe Would like a respoiise to the colllnlents provided herein. Thank you tor }•our tinle and attention to 
1111^ suhnlission. 


tiirnccrelv. 


Joan Dclabreau. Chair%\oman 


Vlcnomincc lndiaii I rihe of Wisconsin 


C'c:	Joe Vtaki. DEQ 


Tiftan y M yc.rs. DEQ







November 28. 2016


MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena, WI 54135-0910


***Sent via Electrotrie Mail R USPS*** 


Mr. Joe Maki 
District Geologist 
Upper N1ichigan Peninsula Dist►•ict 
Michigan Department of Environnlental Qttality 
1504 West Washington Street 
Marquette. MI 49855 


RE: Cultural Protection Pei-niit Stipulations 


Dear ti1r. Maki, 


ln a previous nieeting, you requested additional intormatiotl frotn the Menonlinee 1'ribe that would identify 
cultural protection stipulations to be placed witllitl the pernlit. The Tribe has conlpiled the following 
information. whic}i has been previously submitted within the Tribe's public comnlent subnlissions. However, at 
your request, we are submitting the following that would assist in the effort to protect and preserve the Tribe's 
cultural resources witllin the footprint of the Aquila Resources Back Forty Mine Pernlit site. Please note that 
the subnlission of these stipulations, the Tribe is in no way deviating fronl our position that any approval of the 
Aquila Resources Back Forty Mine Penllit threatens irreparable llarnl and devastation not only to cultural 
resources, but also to the water, environnlent. wildlife and aquatic life. 


Permit Stipulations for inclusion include the following: 


The Tribe is requestin g a detailed independent assessnlent be made of known cultural resources located 
\^ ithin the proposed Back Forty Mine foot-print and those potentially adversely affected if' tlle nline goes 
torward. and that the assessnlent be nlade by qualified professionals acceptable to MI"1'W. That 
assessment sllould iticlude GIS/GPS accuracy to ensure that site locations and extents are accurate. The 
assessment should also include a corllprehensive sunlnlary ol' nlaterial culture and culture history of the 
location. Minimally, the assessment should include: 


a. Specific locations of Spaulaing*s 1956 excavations. (Univ. of MI) 
b. Specific locations of Bucknlaster (1979) excavations. (Northern MI Univ.) 
c. Specific locations of Brashler's (2007) excavations. (Grand Valley) 
d. Specific locations of Mognallarn's proliles on tipper and lower terraces 
e. Delineation o1'CCRG and 106 Group shovel probed areas. 
f. Deternlination (in so far as possible) of the site boundaries. 
0 hltegration of tllese data witllin sonle conlmon grid syste►n. 
11. Conlpl'ehe[lstve sunlman- of nlaterial culture assemblages fronl sites, particularly ceramics, 


floral, and Caunal assenlblaQes witli special enlphasis on potential contexts of association of Mero 
complex. Heins C'reek and Point Sauble wares and potentials for phytolith analyses of ceranlic 
residues and 1=4C dating. 


2. We are requesting a'i'raditional Cultural I'roperty study of the Sixty Islands area; defined in Menominee 
oral traditions as "Namacachure" (tlle dog's belly) to be completed by an appropriately qualitied
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ethno( T̂ raphei- (someone conversant with Central Algonquian languages. preferably Menominee) and 
acceptable to the Menominee Indian Tribe of Wisconsin. 


3. Request a provision for arcliaeological monitors ft•om the Menominee I -ribe to be present for all earth- 
moving activities. 


4. Following the detailed independent assessnient cited in stipulatiotl 1 as detined above, we are requesting 
a research design be developed and impleniented to evalttate the constellation of cultural properties. 
That evaluation research design should apply the context o1' an "archaeological landscape" as defined by 
the National Park Sery ice and Depart►tnent of the Interior guidelines for Treatnient of cultural sites and 
properties. The research design should be reviewed and deterniined acceptable by the Menominee Indian 
Tribe of Wisconsin and the Michipan State Archaeolop,ist. 


5. We are requesting that any and all littman reniains and any associated funerary objects be returned to 
Mertorninee Indian 1'ribe of Wisconsin for iinal disposition that will include reburial at a location 
desi gnated by Menominee Indian Tribe ot' NA'isconsin. 


6. Furtliernlore, we are requesting that enrolled and descendant members of the Menominee Indian "I'ribe 
are allowed atnple opportunity to condtict ceremonies at sites and locations considered sacred by tliose 
Tribal tnembers at all times. 


7. Finally, we request that any approved permit assign all costs associated with the above stipulations be 
borne by the Permit holder and tlhat Micliigan Departmetlt of Environmental Quality and Michigan State 
Archeologist Ottice consult NN ith the Menominee Indian Tribe of Wisconsin regarding regular 
inspections to ensure that these stipulations are being appropriately addressed. 


T}hank you for your attention to this very important niatter. If you have any questions, please contact me via 
electronic mail at iodelabreauc mitw.or,-, or telephone at (715)799-5114. Please also copy the Menominee 
Indian Tribe's Intergovernmeiital Affairs Manao er. Tasha C'aldwell, and Menominee Tribal Historic 
Preservation Officer. David '`Nahwaliquaw" G► •ignon, electronically. Botli can be reached respectively at 
tmcaldu-ell%à̂ ,mitkN^.orc and dLri<_noniuctnitky.ort_. 


Sincerely, 


Joan Delabreau. Chairwoman 
Menominee 'I'ribal Legislature







November 28 " 2016


MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena, WI 54135-0910


" x "Seirl wa Elc•cfro»ic• Mrril & USPS'k*"` 


Peter Swenson, Chief 
Wetlands and Watersheds Branch 
U.S. Environmental Protection Agency (ww-16j) 
77 W. Jackson Blvd. 
Chicago, IL 60604-3590 


Re: Aquila Resources Back Forty Project Stephenson, Michigan 


Deat- Mr. Swenson: 


I am wi-itin^, to ezpress the concerns of the Menontinee Indian Tribe of Wisconsin about Aquila Resources' Back Forty 
Project. a proposed open pit uiine to be lucated on thc banks of the Menominee River near Stephenson, Michi gan, and to 
request greater federal oversight ot this project. As you ntav be aware, the proposed mine is subject to Michigan's 
permittinf; process for four required permits—a nonferrous tnetallic niinine permit " a minor source air permit, a National 
Pollutant Discharge Elimination System perniit, and a w-etlands dredge-and-fill permit under Michigan law. pursuant to a 
federal delegation of authority to Michi"an under Section 404 of the Clean Water Act. 


The Tribe has submitted cotnments to Michi o an multiple tinies, both in ^^ritin^ and vei-bally, expressing its concerns 
about this project, and has engaged w^ith Michigart"s State Archaeologist. Michigan and Wisconsin DNR " Michigan and 
V1'isconsin elected officials, EPA Region V, the U.S. Army Corps of Engineers in Detroit, the Advisory Council on 
Historic Preservation and the Great Lakes Advisory Board. Copies of the Tribe's written coniments that were submitted 
to Michigan Departmcnt ol' Environmental Quality (DEQ) are attached liereto. However. it i, the position of the 'I'ribe 
that its concerns still have not been acidressed. 


The Tribe hereby requests that the LPA and the Arnty Corps of Engineet-s exercise federal oversight over this project 
because the State of Michigan has given insufficient consideration to the Tribe's interests and protection of human health 
and the cnvironment. It is the Tribe"s position that Michigan DEQ is obligated under Michigan's Part 632 regulations to 
reject Ayuila Resources' non-ferrous inetallic mining permit and related permits for thc following reasons: 


• 'fhe application is incomplete and contains insufticient information upon which Michigan DEQ coulci adequately 
base a determination of the proposed project"s protectiveness. 


• 'I'he initial application and Aquila Resources" May 9 " 2016 responses to Michigan DEQ's follow-up questions 
about the application were wholly inadequate: in many cases consisting only of an assertion that critical plans or 
procedures would be developed at a later date (for example, Cyanide Management Plan. Wastewater Treatment 
Plant plans; plan for on-site mixin g, or storage of blasting agents; Spill Prevention and Pollution Control Plan. 
Mussel Relocation Plan, etc.). 'fhis information is required under Part 6+2 ancl should have been provided in the 
application process fOr puhlic review and comment. 


• Aquila Resources" minc permit application refers to a life of minc of seven years: multiple other sources ot' 
inforniation published by Aquila Resources project a much longer life of inine: accordingly. the ti-ue 
environniental impacts of the proposed niinc have been misrepresented in the permit application and have not 
been fully considered b\ MDEQ. MDEQ has not provided a response to this concern, which has been voiced 
repeatedly, or required Aquila Resources to address this discrepancy.
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• Insufficient time was provided for public coniment: due to the volume and coinplexity of the materials, additional 
time should have been provided and separate public hearings should have been provided for each of the three 
pending permit applications. Members of the public, including myselt: were cut off at the public hearins;s and 
time to speak was reduced. Also, various documents were removed froin the Michigan websites, including 
critical documents related to the NPDES pei-mit, or were inaccessible for periods of time. 


• No consideration has been given to the Tribe's repeated requests that the site undergo a full cultural resources 
surveyprior to any final decision on the perntit applications. Michigan's proposed nonferrous metallic mining 
permit provides only that in the evertt of inadvertent discoveries of cultw-al i-esources, work should stop. The idea 
that a bulldozer or backhoe operator ^%ill be qualified to accurately identify cultural resources such as burial or 
ceremonial sites, or village or apricultural sites, is illogical at best. 


• TThe pi-oposed mine site is adjacent to the largest watershed in the Upper Peninsula of Michigan, emptying directly 
into Lake Michiaan, with the potential to pollute millions of gallons of public drinking water supply and 
Michigan DEQ has ttot required Aquila Resources to sufGciently address the risks of accidenta) spills into surface 
waters and on goin g zroundwater pollution, and the attendant risks to hunian health and the environment. 
includin^; to a number of species that are either endangered or listed as species of concern. 


• Michi_an DEQ has pi-oposed to justify the degradation of the surtace water downstream of the project based upon 
economic benetits: however, the economic costs includin, loss of property values, loss of tourism revenue, and 
loss of recreational use of the Menominee River atid surrounding areas were not considered. Currentiv, EPA is 
tiuiding studies in Michi^:an to deterniine the economic value of water quality of lakes and rivers: meanwhile. 
MDEQ has not considered the value of clean water in the econo►nic analysis it used to justify the degradation of 
the surface water. Accordingly. Aquila Resources' antidegradation deinonstration subniitted with its NPDES 
permit application is insufficient. 


• This proposed project thrcatens numerous projects funded by the Great Lakes Restoration hiitiative — for 
example, it threatens to undo the work of recently completed projects to clean up heavy metals and other 
contaminants from the Menominee River, and ongoing projects to support the restoration of the breeding 
population of lake sturgeon in Lake h1ichigan, aniong othei- restoration initiatives. 


It is critical that EPA exercise federal oversight ovcr tltis project to the greatest extent possible to protect both the 
Menominee River and the larger Great Lakes watershed. In particular. \^e request that the wetlands dredge-and-fill permit 
(\\hich was already deemed irnsufficient by both EPA and U.S. Army Corps of Enbineers and has been withdrawn) and the 
NPDES permit, which will degrade the water quality of a major bi-state waterway emptying into Lake Michi gan, be 
suhject to vi^,orous federal oversi^,ht on the basis of the above-listed conecnts and other concerns, included in more detail 
in the Tribe's comments to MDEQ. To meet the federal trust responsibilit) to the Menominee T'ribe not\\ithstandin g thc 
delegation of C\b'A Section 404 to the State of Michigan, your agency must take every step «ithin its authority to ensure 
this project is not approved until a full culturctl resotn •ces survey is condttcted with the assistance and expertise of 
Menoininee Tribal Historic Preservation Office: and until the actual human health and en\ ironmental risks of this project. 
due to its location a mere i0 yards from a major water;hed are fully addressed based upon an accurate representation of 
what the actual life of thc minc is anticipated to be: and unless aitd until it can shox\ the '-proposed minin, operation will 
not pollute. impair, or destroy the air. \\ater, or other natural resources or the puhlic trust in those resources" pursuant to 
MCL § 324.63205(11) & (12). 


Sincerely, 


^ -I^,^c Joan Delabreau. Chairwoman 
Mcnominee Indian Tribe of Wisconsin 


Attach. (2)







MENOMINEE INDIAN TRIBE OF WISCONSIN 
CHAIRMAN'S OFFICE 
P.O. Box 910 
Keshena, WI 54135-0910 


December 13, 2016 


Michigan Department of Environmental Quality 
Attn: C. Heidi Grether, DEQ Director 
P.O. Box 30473 
Lansing, MI 48909-7973 


RE: Meaningful Tribal Consultation


***Via Electronic Mail & USPS**'` 


Dear Ms. Grether, 


My name is Joan Delabreau and I serve as the Tribal Chairwoman of the Menominee Tribal Legislature. I am 
writing to express my concern regarding the interpretation by staff of the Michigan Department of 
Environmental Quality of what constitutes "meaningful tribal consultation." It is the position of the Tribe that 
the Michigan Department of Environmental Quality, and by extension the State of Michigan, has not honored 
its own pledge to engage affected Tribes in decisions that adversely affect our cultural resources. Specifically; 


The Michigan Department of Environmental Quality acting under authority delegated to them pursuant 
to the Memorandum of Agreement between the Michigan Department of Environmental Quality and the 
United States Environmental Protection Agency, Region 5, Administration of Section 404 of the C/ean 
WaterAct by the State of Michigan, has not adequately engaged with the Tribe in meaningful tribal 
consultation. "Meaningful consultation means tribal consultation in advance with the decision maker or 
with intermediaries with clear authority to present tribal views" to the agency decision maker. Lower 
Brule Sioux Tribe v. Deer, 911 F. Supp. 395, 401 (D.S.D) 1995) (citing Hoopa Valley Tribe v. Christie, 
812 F. 2d 1097 (9 th Cir. 1987) (emphasis added.) Meaningful consultation thus usually comprises of a 
meeting or series of ineetings, during which the federal agency or its delegated authority notifies the 
tribe of the proposed action and justifies its reasoning. Id. The tribe may then issue a motion of support 
for the decision, or reject the decision, pursuant to tribal law or procedure. Id. 


This concern comes on the heeis of the pending decision to approve various permits required for Aquiia 
Resources, Inc.'s request to mine the Back Forty, located in Menominee, Michigan. This area is of great 
significance to the Menominee Indian Tribe due to our historical and modern day connection to this territory. 
Additionally, this territory is the home to sturgeon, wild rice, burial sites and cultural items of significance to the 
Menominee people. To be clear, the current status of engagement with the Tribe has failed to appropriately 
and adequately address the Menominee Tribe's Leadership, who is by mandate of the Tribe's Constitution, to 
be the only spokesperson for the Menominee Indian Tribe. Rather than engage the Tribe's Leadership, it 
appears that the Michigan Department of Environmental Quality has considered indiscriminate contacts with 
individual members of the Menominee Tribe and staff who are employed by the Tribe, as meeting the threshold 
of the original intent of "meaningful tribal consultation." 


To be clear, my expectation is that any informal communication with tribal members or staffers, or a single 
unofficial meeting with the tribe, is not meaningful consultation. Rather, the Menominee Indian Tribe of 
Wisconsin should be formally notified of any proposed action by the responsible agency and the responsible 
agency should formally justify its reasoning. The Tribe will then send an official response in writing.
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Furthermore, with regard to the Menominee Tribe's concerns regarding our ancestral place of origin, the 
identification and repatriation of Menominee tribal cultural items, and the impact on the health of the 
environment and water, I ask for meaningful consultation with the appropriate decision-maker throughout the 
long process under the authority of the EPA's own regulations and policies in accordance with Executive Order 
13175-Consultation and Coordination with Indian Tribal Governments and EPA Policy on Consultation and 
Coordination with Indian Tribes respectively. 


I would like thank you for your immediate attention to this very important issue and request a written response. 
If you have any questions, please contact me at your earliest convenience. 


Sincerely,
Q.lit- 


J an Delabreau 
Menominee Tribal Chairwoman 


Cc: 
Joe Maki, Michigan DEQ, District Geologist 
Dr. Dean Anderson, Michigan State Historic Preservation Office, State Archeologist 
Rick Snyder, Michigan Governor 
Robert Kaplan, EPA Region 5, Administrator 
Barbara Wester, EPA Region 5, Associate Regional Counsel 
Kestutis Ambutas, EPA Region 5, Tribal Affairs Director 
Curtis Sedlacek, USACOE, Detroit District 
Tom Melius, USFWS, Regional Director 
Katie Steiger-Meister, USFWS-GLRI 
Larry Roberts, Department of Interior, Assistant Secretary of Indian Affairs 
Reid Ribble, House of Representatives — Wisconsin's 8th Congressional District 
Tammy Baldwin, U.S. Senator, Wisconsin 
Ron Johnson, U.S. Senator, Wisconsin 
file
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January 19, 2017 


VIA E-MAIL 


Chairwoman Joan Delabreau 
Menominee Indian Tribe of Wisconsin 
P.O. Box 910 
Keshena, Wisconsin 54135-0910 


Dear Madam Chairwoman Delabreau: 


Thank you for your December 13, 2016, letter regarding Aquila Resources Inc.'s Back Forty 
Mine Project. Your letter expressed concern regarding the Michigan Department of 
Environmental Quality's (MDEQ) consultation with your tribe on the project, specifically with 
regard to the level and manner of consultation. 


The "meaningful tribal consultation" standard that you reference in your letter was set by the 
federal government to govern tribal consultation by federal agencies with respect to federal 
agency decision-making. For example, when the United States Environmental Protection 
Agency (U.S. EPA) considers a wetlands permit under Section 404 of the Clean Water Act, 
it is bound by the federal consultation policy. But the MDEQ is not required to meet this 
federal standard of tribal consultation with respect to the Back Forty project. The MDEQ is 
an agency of the State of Michigan, not the United States. As you note in your letter, the 
MDEQ operates under "delegated" authority in making decisions about wetlands permits. 
But when the MDEQ considers a wetlands permit, it does so as a state agency 
administering state law, specifically Part 303, Wetlands Protection, of the Natural 
Resources and Environmental Protection Act, 1994 PA 451, as amended (Act 451) [See, 
e.g., 33 U.S.C. § 1344(g)(1)]. The MDEQ does not act as a federal agency and does not 
make a federal agency decision. Therefore, it is not obligated to follow the federal tribal 
consultation policy. Region 5 U.S. EPA staff have confirmed that the MDEQ's 
understanding on this issue is correct, and they specifically have informed the MDEQ that 
the U.S. EPA would never have delegated this authority to the State. This tribal consultation 
responsibility is retained by the U.S. EPA. 


The MDEQ's tribal consultation obligations stem from the 2002 Government-to-Government 
Accord signed by then Governor John Engler and the twelve federally-recognized Michigan 
tribal governments. Enclosed is a copy of the Accord for your convenience. This Accord 
has been reaffirmed by Governor Rick Synder as the means by which state agencies shali 
engage the Michigan Tribes. It includes reference specifically to tribal consultation (see 
Section V), and this is the process the state agencies are directed to follow. Additionally, in 
2012 the MDEQ enacted a new Mining Policy outlining a process we have elected to follow 
in sharing information on mining permit applications with interested Michigan-based tribes 
and the U.S. EPA early in the permit review process. 


While the MDEQ does not have an obligation under either the Government-to-Government 
Accord or the 2012 Mining Policy to engage Wisconsin's tribal governments in consultation, 
we have engaged in consultation with the Menominee Indian Tribe of Wisconsin on 


CONSTITUTION HALL • 525 WEST ALLEGAN STREET • P.O. 80X 30473 • LANSING. MICHIGAN 48909-7973 
www.michigan.gov/MDEQ • (800) 662-9278
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numerous occasions over the course of our review of the Back Forty application. These 
meetings have included you as the Tribal Leader, along with several of your key staff. Our 
staff has even traveled to Wisconsin to meet with you. In addition, your tribe has provided 
written comments and feedback on the Back Forty application multiple times. Because we 
understand how important this issue is to you and your tribe, we elected to reach out and 
engage in government-to-government consultation, not because we were required to do so, 
but rather out of respect and courtesy to the Menominee Indian Tribe. 


Given that the consultation responsibility for a Wisconsin-based tribal government rests with 
the U.S. EPA, we encourage your continued outreach and engagement with them on this 
issue. 


Thank you for your correspondence on this important matter. If we can continue to provide 
clarity on Michigan's regulatory mining authority under Part 632, Nonferrous Metallic Mineral 
Mining, of Act 451, please do not hesitate to contact us. Mr. Joe Maki, who you already 
have met with from our Upper Peninsula District Office, is our Mining Coordinator, and can 
be reached at 906-250-4015; makij13@michigan.gov ; or MDEQ, Oil, Gas, and Minerals 
Division, 1504 West Washington Street, Marquette, Michigan 49855. You may also contact 
Mr. James Goodheart, our Tribal Liaison, at 517-284-6706 or goodheartj@michigan.gov ; or 
you may contact me.


Sincerely, 


C. Heidi Grether 
Director 
517-284-6700 


Enclosure 
cc/enc: United States Senator Tammy Baldwin 


United States Senator Ron Johnson 
United States Representative Reid Ribble 
Governor Rick Snyder 
Mr. Larry Roberts, Assistant Secretary of Indian Affairs, U.S. Department of the Interior 
Mr. Robert Kaplan, Acting Regional Administrator, U.S. EPA, Region 5 
Mr. Kestutis Ambutas, Tribal Affairs Director, U.S. EPA, Region 5 
Ms. Barbara Wester, Associate Regional Counsel, U.S. EPA, Region 5 
Mr. Tom Melius, Regional Director, U.S. Fish and Wildlife Service 
Ms. Katie Steiger-Meister, U.S. Fish and Wildlife Service-GLRI 
Mr. Curtis Sedlacek, U.S. Army Corps of Engineers, Detroit District 
Mr. David Nyberg, Director, Governor's Northern Michigan Office 
Mr. Robert Reichel, Michigan Department of Attorney General 
Ms. Kelly Drake, Michigan Department of Attorney General 
Dr. Dean Anderson, Michigan State Historic Preservation Office 
Mr. Robert Wagner, Environment Deputy Director, MDEQ 
Ms. Sarah M. Howes, Legislative Liaison, MDEQ 
Mr. Harold R. Fitch, MDEQ 
Mr. James Goodheart, Tribal Liaison, MDEQ 
Mr. Joe Maki, MDEQ
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AotbcvcJocurne^adsmoosoutz.tbrr * }udocsh}ybe*vccn tbc3atonfkYichguo nud '}= 
twc|,c [eJoroUyrcrugoizcd sovrroju Iodinu u' ikcs `vithin nur,mt, ,vncinue " to rvvl,a xad mnore 
l am pmud o[dz~ runo y »to;s ,/o liu,e tak,o iu rrccut ycary m i,opro,r U ` k re\udonabip. b io wT 
liopo tiiuttbc pdodplos urtivuiaudiu tbcuc#odatoJStuo 2whal tkcoorJv/iUguidelo ^ dcrsnf tbc 
xtxtriomthofniu,n. Io tbat "ain.l uq|cthrirodo,shipn[8zc &Iicbig:uLegio|nturemcrr^ta 
stuudiogcocumiueos no StutuTdba| AOINm ' to 9roviJc a&zum fv, |rgi'!nci,e |otoractioo uuJ 
polirycu*kiogoothr,u,icdiacncotbut'm.Dnotthosmtcundth—tri!,^ 


[o n6dition m cruosmiUing u oopy v[i6e 3tute'Iriku| itcrnrd m t6c Lcgioloture. I am x\so 
swodizg dbr MXival dnuuo ` oot tn t6c Michi#oo 800rotury o[Stut, yor thiog wicb tb= Ut§oc n[t6c 
CroaLSealvftbe Stutcn[&lic6iguo. Annurb tdbo rotifino tiae 3tat:-7cib& AccorJ. Uzo ^ e rutiHod 
docucunouwU|alnobcc,ausmitt,d to ttic Secretary of3t rc


OLPTOF8TTORNEYGENERAL 
H[C8VED 


2/4,1 TEn , e 
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'  
JEtly	


°"/wtwiViLxwAm xtnwh&UNXHON 


Erdvuu,c,  


ocWenc IbuB" uv,nb|nNiaoruCorogao,[hix(JustiroMtbe Ntcky,cSuprrmuCux,t 
7be Dusvrable (VcodiceNI0cr.ScmrmrIuf5::u. "ld` eStuu of}li,big^o 
I'bnBn^v,zb\eJennifurCranb"|n`.Atwm~/:eucm|^fd*Scu,au[i{idi4vo 
K1icbigan T/ib * \ Chairs







1111eail5 for DoG''riil]f T1i5 t 	 l	 t'1; ULi L, ,i d i:rU	 C;=.CLS..liJ:i ',-l?id 


ne c)"otlatlon, ro.,^(iri,ln r CO lit ! "L3tlori onlv w}IeII t111 l_^ COl.lI'>t iti ',L.l x`.'O1(.1 


In accordallce witli thesc opf,, ra ivi_ fact:., I h{,rel:>v cirect the f()':lo^,,irin: 


1 The Goverr;c,r's D^ . pI_ty I.cz<.1	 ot11L:r	a;: i.il;^- 
GoverIior I11L1	 l'. Serv(r a: LÌit (.:fi"vC: t oT'; ..Ci i: C}r o'.'! 


Tribal Affairs and be res nonsible for	i2nnlem--htation of	directiVe. 


^. The Governor'c ?dvisor on Statt ,. Tribai Affhiz5 . 1.< 11 r crl witll tt iba: 
Iellr(:serltatives and rE:plt.;enratives Uf ti7c' I_;xecLl'ti't' BI,:r}cll of the state o{ 


!	 ll'ticillt;an a^ n1a.v b 4ipproorlate to Clevelop a State-'11'Ibal ACCo rd def:nlP Lllr> 
relationsllip bet^^-een the state of iGlichiZ^rlrl and tl^e fc^dE^r_ lly rec.ognize{z 
tribes witllin her borders. 


3. I ach e^ecutive departrnent ha'vir:-^ st:bstantial ir:t^^ra{^tion ^<<,;tll t.riiial 
^^	 ^ ^	 ^n	^ ^	^ , ^^	^ ^ 	1^  	^-- ^ ^overnmEnt^ shall desl^ lat+_ ^in lLCll^ :aual ^r^i-v1I ^ In tl^ ^^ e^:ecutivt u^^i Lr of, 
that departrnent to be respon:, illlo for d(^prirtinent .vide cciordinatiorl of t"e, 
depaT'tT7lent ' S 2P.t('rriCtlCinS wlt.i1 tI'7ba 1 bo`E'rrli'le.i12.:'. Tlll,^ cC}o2'd1n2ItC)r silall 
reg-ularly repor-t departlz.ent,al interact,ion to the iTovc rnor's .^.dvi;or ori Stat - .	.	 .	.	.	 ,	.	.	.
Trlbal Affalrs. Thls provlslorn is not lntended to supplant. effective exlstlng 
relatiollships witll tribal c overnnlents. Likewisr, it not the intent of this 
directive to displace onaoinn cooperative efforts t=:nci lines of commllnicatiorl 
between the state and tribes. 


Each executive department engaged in a disp'^^te with a tribai goverllment 
and contemplating litigation shall first consult with the Governor`s Advisor 
on State-Tribal Affairs and thereafter with that tribal governnlerlt to 
negotiate a resolution prior to resortirig to the court systen2. 


5. `I'he state of A11chigan sllall participate in an annual nleeting at whicll 
appropriate representatives of tht} state alid tho t. • ires may work together to 
achieve inutual goals. 


6. As Goverilor, I will support legislatiorl "to autliorile iritergovernrnental 
agreements betvveen tribal goverllrnents, state governlr.ent and 
instrume:italities of the s'tate. 


Tllrough cool.leration, st.ite and tI-ibal -roverrllnt^utiti can ac.11i ve I.-lore f'or ail t f 
o_Ir citizeris, and w• hen po5siiile, avoid costly a.nd disr2ll,titi-e disptltes. It i_ rny hope 
that tllese pI'irlciples will guide the srate of lti'Iirhiz an for ?n^inti ve:lr;, to colne.







W	I1]{_', d0ve,l0j)111eI1t Ot sLr.)Ilg, i.'elli3Z3)e boverrllnCnl qu gOVUr'IIIZIC'nt rda t1011::i1iO^ 
betwc+en the state of 1\:'Iich[t;an and th(r tribos will be btoneflci_i1 to all of the , citizt-:Is 
of Ivlichiy<yn	- 


'1`1[e trilles ac:kno"vledtie that: 


(1) The state ofNtichigan ot>f 1At ^ uI dc>.r rlut:liority grrrTltut3 1?y tl c.. [':Iit.cd >t3te^^ 
Cun:,titution r.rnd }:7y tl[e people of ivliclii ,aan Llrrou ill tlre Zlit:higars Cunstitution oj 
1963, aI:d stMe 1,Iw:> ar:d Iegiat.ions; 


(2) Z he stcite of N'Ilclllgan Is aivlded Into Lliret' rn(iept n(It>nt ilr«n ]f "'s ( f 
f;overnnlent: executive, judici,11, ,Itld Ic`jslativt+. l'ndf:,r t,LY N'IIC • iri `;<rn (;on:>titl.Ition 
of 1 f}G:3, th p exmutive power is vc:,s tecl W thc: t;ov urnor, 


i3j	The s'tate ofMichigan has a responsibility to providt> for ar-ad protect tlie 
l[ealth, s<rlty aund welfare, cf i-il1 of thc, citiaen: of tlichQ,In; 


(4) Actlonti UndertcllCi?n 1)v the trilies th2;t i:lffect or IYlay aftEct Nllchi:;an C1tIZens 
who are not tribal Inembers must he iznplenrernted in an informeci and sen Mt:ve 
[nanner, re,spectful of individu:.l rights; <<nd 


(5) Th(' developnlent- of sT,ronM rellal)le goverIlTrien_t-t ) t(i`Ji'rS1111 F?nt relatlOnshZps 
between the tribes and the state ofMichigan will be bvsnc:ficial to all of the citizens 
of Michigan. 


IV. I'URI'OSES AND OBJECTIVES 


Tllis accord illustrates the c.olnnlitnlent, by thc> harties tc iin:plc>nlc^nt,ation of the 
governrnerlt;-to-;;overnrnent relationshifl, a rel<^Itionship r • e<:Iffirined as state policy orl 
May 22, 2001, by Governor JohII L;nf;ler's Executive Directive 2001-2, "Policy 
Statement on State-'I`rihal Af-fairs.° This relationshi.p respects the ;;overeign status 
of the parties, enhances and improves conlmunications hetween theln, and 
facilitates the resolution of issues. 


This accord cor<Iniit: tlie p<irties to the initiol tasks that will translate the 
noverlrinent-to-g overzlrnent relationsllip into zrlore cd'ficient, inlproved and bfrnefici<zl 
services to Indian and non-Indian peol,le. '1'hi^: <:[ccord encou:,ig[>s anci providt-s tlre 
foLlnd'citlo[i alld fl'allieworli foI' tipec2flc agrI'E?C:IYleilt,^; ^iinollv t:li(' p=lrt,leti oLItllTlitlg 
>()ecilic taslis to <lddre.sti oI' resolvf' speciflc 


1•.`1E' T)alt,lE's rE'cogniZe t.hat Inlplei21eI1Ct1t1C)n Cif this "accord %'clll reCjll[rE'. u 
coniprehensive educational effort to promote underStanding of tlre jsowernmont-to- 
governnlent: relat.ionship withill their c,wn t;overnment a olr;aI-J7.<itions awid .vitli tbe. 
public.







,,.	 . 
Ti^Ich trrbe wlll d evr>1o1^ <ind en^^,^ :^ iu: aIl ettei:tive procc^s:^ tt^r consult.atkni " ich tl,,e 
stt3te CClncernlllg trlb£ll <1c1,?(in :.;Ilf lcantlj % tifiC{:tiIlsr : tatE; Int i+.m:.. 


Stat:e 'I'ribal h'orum and Task Forces 


The stIt.o ;;nci thco trihes sll,lll E: N:1,lWF ri State-'i'rihaf Fr?rilm cr}nsbting of trilml 
oovernlllent politic<il Ie<.rders aI c; t11en clesiunt. 5 alld thc> (;ri C.ernor's J'olicv Ad i c; .	 .	_.	 .	


^ 


GIl ^tate- rlrlbal Aff3lrs ^lnd ^lp^)rOJ^ri'c3tG p fTlci<ils fro2]1 ()trl('r F',: ;lltiv(' Ciep£]I'tnl(;`Ilt:a 
of state goverrlrnent. "1'he Ineml-,ers nf !;he :oruni wil1 be clr,rr. i%, itlr nlf;nitoril;g 
thf= iI11Idc Inentatkrl of this ac:ccird and organ:rilr ; t114: <tl.nual I;.c^{^tln^; dc^^cri!>ecl 
belaw.	 ^ 


`I'he parties can also forna '1'ribal Le<:ider:, '1'ask FoI ces orI mattc r^s that impact tril e: 
EwrosS the :; t'1tE: on 7:;;:llE' • Spf'.clflc ITlatterti sticll as eCluc:itloIl, I.atur`<ll rfsoilrces C)r 
llealth care or any other Issues ofcorrinioll concer.r. In e<:Ich ili:>tance, tlhf-: 
cle.,irability of a `I`ask Force arld tlle compo5ition of'the. Task Force. :;hall be 
c:ieterinined jointly by the 1tate and the tribc .. Ii;ach Ta;k F'orce rnav cievelop it^ 
otivn reportin^'scliedule and protocols and procednres. 


,1 n n u al iVl e e t i rni-, 


VV11ilc: this accord addrnses the rc'ationship lotwc:en the prirtQ , iis ultin,ate 
purpose is to inrprove tht srArvicev dellt-c-:red to peoplc , by the p<Irtic^s. 'I'he parties 
shall meet orl at least an annual basis to establi5h t;oals for iniproveci service:; <.rld 
identify the obstacles to the achievement of those goals. At t,he annlr<zl Inc , eting thc, 
parties will clevelop joint strat:,eries and specif`ic agreelnellts tci outline tasks, 
overcome obstacles and achieve specific goals. 


As a colnponent of the systenl of account:ability within the state and tribal 
government., t.he parties tivill also review and evaluat,e at the annual meeting thtr 
ilnplement,ation of the gover •nlnent-to-governznent relationship. A manageznent 
report sulluzlarizing this evaluation will be drafted by authors selected by both the 
tribes and the state. The report «ill irnclude rrlutually r;eceptable strategies anc:l 
^1^reE'.n7entS to out11I1C' tabli:i, ovE?rct)IllE' ol)str1('1E'S, I3nd achle% % P speclflc r;oalS. 


Accauntabilitv and_Identr<fic^itionof Key Contacts 


`I'lle parties rec.ognrze th<rt a key principle nf their relaOonship is a requirenlent that 
indivic7uals Gvorking to r p sdve issues of nlutual concc:rn are accoulltrrble to act in a 
Inanner' c on:;istent tivitli tllis accord. 


'I'he Governor's Advisor on ,5tat.e-`l'rival AfAirs is occourltahlc, to tlle governor fcr 
illlplernentation of the accord. Trihal coordlnators within the exec,lt.ive 
departlnents are accotu;tabie to tlle governor throut;ll C1e c3irr qctor nf their







under state or lideral 1<im Through t.hi:, accord, the parti(^s ^Arer ,,,c,, then their 
collective ability_ to si_iccessfully resolve issues of rnutual concern. 


While the relationslaip described by this accord provides increased ahility to soW 
prohlems, it likkely will not result in a resoiution of all is5ues. Tlleref `ore, inherent izz 
t.heir relationship is the right of each of the partie5 to elevate an issue of importance 
to any decision-malcin; authority of another party, includinr;, where appropriate, 
that party's executive office. 


Representatives of the signatory partic:s havc: e:tecuted thi5 accord on the date of 
October 28, 2002, and upon its taking effect agree to be d ily k our:d by its 
conirilitments. This accord is effective as between the state of Michigan and each 
individual signatory tribe at such timE> as the accord is approved pursuant to the 
applicable ratifrcation process of that tribe. Upon tribal approval, each tribe shall 
send riotice of approval to the Office of the Governor for filing with the Office of'tlie 
Secretary of State of Michigan. 'I'his accord continues in effect unless modif'ied by 
mutual agreenient or terminated by any part.y. In t.he everlt th.at  one or rrrore tribal 
signatories, but less than all tribal signatories, terininates their participation in the 
accord, the accord s12a11 continue in effect between t:he state <and rernaining tribal 
signatories.
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